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I. INTRODUCTION

1. The Appeals Chamber of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Appeals Chamber” and “ICTY” or “Tribunal”, respectively)
is seised of appeals from the judgement rendered by Trial Chamber II of the Tribunal (“Trial
Chamber”) on 10 June 2010 in the case of Prosecutor v. Vujadin Popovic, Ljubisa Beara, Drago
Nikolic, Ljubomir Borovcanin, Radivoje Miletic, Milan Gvero, and Vinko Pandurevic¢, Case No.

IT-05-88-T (“Trial Judgement”)."

A. Background

2. The events giving rise to this case took place in July 1995, in and around Srebrenica and
Zepa in the Podrinje region, in the eastern part of Bosnia and Herzegovina (“BiH”).? The Trial
Chamber found that these events followed an intense military assault by the Bosnian Serb Forces
(“BSF”) on the United Nations-protected areas of Srebrenica and Zepa in July 1995.° Bosnian
Muslims fled Srebrenica to the nearby town of Potocari, where the women, children, and the elderly
were loaded onto packed buses and transported away from their homes in Eastern BiH.* Thousands
of males were detained in horrific conditions and subsequently summarily executed.” In Zepa, a
series of military attacks also led to the removal of the entire Bosnian Muslim population by

transport or flight.6

3. The Trial Chamber found that there was a joint criminal enterprise (“JCE”) to murder the
able-bodied Bosnian Muslim men from Srebrenica in July 1995 (“JCE to Murder”).” The Trial
Chamber determined that Vujadin Popovié, LjubiSa Beara, and Drago Nikoli¢ were participants in
the JCE to Murder (“Popovi¢”, “Beara”, and “Nikoli¢”, respectively).8 The Trial Chamber further
found that there was a JCE to forcibly remove the Bosnian Muslim populations from Srebrenica and
Zepa (“JCE to Forcibly Remove™),” and that Radivoje Mileti¢ (“Mileti¢”’) participated in the JCE to

Forcibly Remove."”

The Trial Judgement was issued confidentially with a public redacted version issued on the same day.
Trial Judgement, paras 1, 86.

Trial Judgement, para. 1. The Appeals Chamber notes that the term BSF includes VRS forces, MUP forces,
and paramilitary forces associated with the VRS and/or MUP.

4 Trial Judgement, para. 1.

Trial Judgement, para. 1.

Trial Judgement, para. 1.

Trial Judgement, para. 1072. See also Trial Judgement, paras 1047-1071.

Trial Judgement, paras 1168, 1302, 1392.

Trial Judgement, para. 1087. See also Trial Judgement, paras 1084-1086.

Trial Judgement, para. 1718.

2
3
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4. According to the Indictment, Popovi¢ was born on 14 March 1957 in Popoviéi, Sekoviéi
Municipality, BiH."" In 1995, Popovi¢ was Chief of Security of the Army of the Republika Srpska
(“VRS™) Drina Corps, holding the rank of Lieutenant Colonel.'* Beara was born on 14 July 1939 in
Sarajevo, BiH." In 1995, Beara was the Chief of the VRS Main Staff’s Administration for

1." The Trial Chamber found Popovi¢ and Beara guilty of

Security, holding the rank of Colone
genocide, conspiracy to commit genocide, murder as a violation of the laws or customs of war and
as a crime against humanity, extermination as a crime against humanity, and persecution as a crime
against humanity through murder and cruel and inhumane treatment; it acquitted them of inhumane
acts (forcible transfer) as a crime against humanity.15 However, on the basis of the principles
relating to cumulative convictions, the Trial Chamber did not convict them of conspiracy to commit
genocide and murder as a crime against humani‘[y.16 Popovi¢ and Beara were sentenced to life

. . 17
imprisonment.

5. Nikoli¢ was born on 9 November 1957 in Brana Bacié, Bratunac Municipality, BiH."* In
July 1995, Nikoli¢ was the Chief of Security in the 1* Light Infantry Zvornik Brigade (“Zvornik
Brigade”) of the VRS Drina Corps, and held the rank of Second Licutenant."” Nikoli¢ was found
guilty of murder as a violation of the laws or customs of war and as a crime against humanity,
extermination as a crime against humanity, and persecution as a crime against humanity through
murder and cruel and inhumane treatment. The Trial Chamber also found Nikoli¢ guilty of aiding
and abetting genocide.”’ He was acquitted of inhumane acts (forcible transfer) as a crime against
humanity and conspiracy to commit genocide.22 Based on the principles relating to cumulative
convictions, the Trial Chamber did not convict him of murder as a crime against humanity.” The

Trial Chamber sentenced Nikoli¢ to 35 years of imprisonment.**

6. According to the Indictment, Mileti€ was born on 6 December 1947 in Stovi¢, Foca
Municipality, BiH.*> Mileti¢ was the Chief of the VRS Main Staff’s Administration for Operations

and Training during the relevant Indictment period.26 In June 1995, he was promoted to the rank of

Indictment, para. 6. See also Pre-Trial Brief of the Defence of Vujadin Popovic [sic], 12 July 2006, para. 26(a).
Trial Judgement, paras 3, 1090.

Trial Judgement, para. 1200.

Trial Judgement, paras 3, 1202.

Trial Judgement, paras 2104-2105, Disposition, Popovi¢ and Beara sections.
Trial Judgement, Disposition, Popovi¢ and Beara sections.

Trial Judgement, Disposition, Popovi¢ and Beara sections.

See Indictment, para. 7; Nikoli¢’s Final Brief, para. 346.

Trial Judgement, paras 3, 1337.

Trial Judgement, para. 2106, Disposition, Nikoli¢ section.

Trial Judgement, para. 2106, Disposition, Nikoli¢ section.

Trial Judgement, para. 2106, Disposition, Nikoli¢ section.

Trial Judgement, Disposition, Nikoli¢ section.

Trial Judgement, Disposition, Nikoli¢ section.

Indictment, para. 2.

Trial Judgement, paras 4, 1622.
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General.”’ The Trial Chamber found Mileti¢ guilty of murder as a crime against humanity,
inhumane acts (forcible transfer) as a crime against humanity, and persecution as a crime against
humanity through forcible transfer, cruel and inhumane treatment, terrorising civilians, and murder;
it acquitted him of murder as a violation of the laws or customs of war.”® The Trial Chamber

sentenced Mileti€ to 19 years of imprisonment.”

7. Vinko Pandurevi¢ (“Pandurevi¢’) was born on 25 June 1959 in Jasik, Sokolac
Municipality, BiH.” During the relevant Indictment period, Pandurevi¢ held the rank of Lieutenant
Colonel and was the Commander of the Zvornik Brigade of the VRS Drina Corps.”’ The Trial
Chamber found him guilty of aiding and abetting the murder of ten wounded Bosnian Muslim
prisoners from Mili¢i Hospital (“Milici Prisoners”) as a violation of the laws or customs of war and
as a crime against humanity.”> The Trial Chamber also found Pandurevi¢ guilty of aiding and
abetting inhumane acts (forcible transfer) as a crime against humanity and aiding and abetting
persecution as a crime against humanity through aiding and abetting forcible transfer.”> The Trial
Chamber further found him guilty under Article 7(3) of the Statute of murder as a violation of the
laws or customs of war and as a crime against humanity.” The Trial Chamber acquitted him of
genocide, conspiracy to commit genocide, and extermination as a crime against humanity.”

Pandurevic was sentenced to 13 years of implrisonment.36

8. All Appellants were acquitted of the crime of deportation charged under Count 8 of the
Indictment.”’” Ljubomir Borov&anin (“Borov&anin™) did not appeal his trial convictions or sentence,
and the Office of the Prosecutor (“Prosecution”) filed no grounds of appeal against him. Milan

Gvero’s (“Gvero”) participation in the appellate proceedings was terminated upon his death.*®

27
28
29
30

Trial Judgement, para. 1622. See also Trial Judgement, para. 4.
Trial Judgement, para. 2108, Disposition, Mileti¢ section.
Trial Judgement, Disposition, Mileti¢ section.

Trial Judgement, para. 1839.

o Trial Judgement, paras 3, 1839, 1841.

32 Trial Judgement, para. 2110, Disposition, Pandurevic section.
33 Trial Judgement, para. 2110, Disposition, Pandurevic section.
34 Trial Judgement, para. 2110, Disposition, Pandurevic section.
35 Trial Judgement, para. 2110, Disposition, Pandurevic section.
36 Trial Judgement, Disposition, Pandurevi¢ section.

37 Trial Judgement, paras 962, 1198, 1335, 1430, 1723, 2102, Disposition.
38 See infra, Annex I, Procedural History, paras 19-24.
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B. The Appeals

1. Popovic’s appeal

9. Popovic’s appeal brief does not follow the order of the grounds of appeal set out in his
notice of appeal but rather raises contentions under ten titles.”” Popovi¢ requests that the Appeals
Chamber reverse the convictions entered by the Trial Chamber and acquit him on all counts.*
Alternatively, Popovié¢ requests that the Appeals Chamber quash all convictions and order a new
trial, or reduce his sentence.*' The Prosecution submits that the Appeals Chamber should dismiss

Popovié’s appeal in its entirety.42

2. Beara’s appeal

10. Beara presents 40 grounds of appeal.43 He argues that the Trial Chamber committed:
(1) procedural errors during the course of the trial proceedings;** (2) errors in respect of his criminal
responsibility;*> and (3) errors in sentencing.*® Beara requests that the Appeals Chamber grant him
a new trial, dismiss the charges, or substantially reduce the sentence imposed on him.*” In response,

the Prosecution submits that Beara’s appeal should be dismissed in its entirety.48

3. Nikoli¢’s appeal

11. Nikoli¢ advances 22 grounds of appeal.49

He requests that the Appeals Chamber quash his
convictions and impose a new sentence of no more than 15 years of imprisonment should grounds
of appeal 2 through 25 be granted.”® Alternatively, Nikoli¢ requests that his convictions be quashed
and a new sentence of not more than 20 years of imprisonment be imposed should ground of appeal
7 on the JCE to Murder be rejected but grounds of appeal 2 through 25, in whole or in part, be

granted.”' Also in the alternative, he requests that his sentence be revised and a new sentence of no

3 “Introduction”, Popovié’s Appeal Brief, paras 1-16; “Errors of law and/or facts related to genocide”, Popovic’s

Appeal Brief, paras 17-33; “Plan to murder”, Popovi¢’s Appeal Brief, paras 34-168; “Expansion of the plan to [murder]
the captured men from the column”, Popovi¢’s Appeal Brief, paras 169-308; “Rocevici”, Popovi¢’s Appeal Brief, paras
309-335; “Pilica”, Popovi¢’s Appeal Brief, paras 336-351; “Wounded prisoners from the Standard Barracks”, Popovic’s
Appeal Brief, paras 352-386; “Bisina”, Popovi¢’s Appeal Brief, paras 387-411; “Number of deceased”, Popovic’s
Appeal Brief, paras 412-481; “Sentencing”, Popovic¢’s Appeal Brief, paras 482-484.

Popovi¢’s Notice of Appeal, para. 442.1; Popovic’s Appeal Brief, para. 485(A).

Popovi¢’s Notice of Appeal, paras 442.2-442.3; Popovi¢’s Appeal Brief, paras 485(B)-(C).

Prosecution’s Response Brief (Popovic), paras 7, 319.

Beara has withdrawn ground of appeal 20. See Beara’s Appeal Brief, p. 78.

Beara’s Notice of Appeal, pp. 2-10; Beara’s Appeal Brief, paras 3-58.

Beara’s Notice of Appeal, pp. 10-35; Beara’s Appeal Brief, paras 59-309.

Beara’s Notice of Appeal, pp. 35-42; Beara’s Appeal Brief, paras 310-347.

Beara’s Appeal Brief, para. 347.

Prosecution’s Response Brief (Beara), paras 6, 340.

Nikoli€ originally advanced 26 grounds of appeal, but has withdrawn his grounds of appeal 11, 12, 17, and 26.
See Nikoli¢’s Appeal Brief, paras 170-171, 271, 399.

30 Nikoli¢’s Appeal Brief, paras 4, 400(A).

3! Nikoli¢’s Appeal Brief, paras 4, 400(B).

41
42
43
44
45
46
47
48
49
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more than 25 years of imprisonment be imposed should ground of appeal 1 on his sentence be

glranted.5 ? The Prosecution responds that Nikoli¢’s appeal should be dismissed in its entirety.5 3

4. Mileti¢’s appeal

12. Mileti¢ presents 28 grounds of appeal. He challenges his convictions and the determination
of his sentence.”* Mileti¢ requests that either the Trial Judgement be quashed and his case be
remanded to the Trial Chamber for a trial de novo or that his sentence be reduced.” The
Prosecution responds that Mileti¢’s grounds of appeal should be dismissed with the exception of

ground of appeal 6.7

5. Pandurevié’s appeal

13. Pandurevic advances four grounds of appeal. He requests that the Appeals Chamber quash
all his convictions and, either in addition or in the alternative, reduce his sentence.’’ In response, the

Prosecution requests that the Appeals Chamber dismiss Pandurevi¢’s appeal in its entirety.58

6. The Prosecution’s appeal

14. The Prosecution presents seven grounds of appeal. First, the Prosecution requests that the
Appeals Chamber: (1) convict Pandurevi¢ of committing extermination as a crime against
humanity, murder as a violation of the laws or customs of war, and persecution as a crime against
humanity through his membership in the JCE to Murder or, alternatively, for aiding and abetting
these crimes, and to increase his sentence;’’ (2) convict Pandurevi¢ for having failed to prevent
and to punish his subordinates for their criminal acts and to increase his sentence accordingly;® and
(3) revise Pandurevic¢’s manifestly inadequate sentence.®’ Second, the Prosecution requests that the
Appeals Chamber convict Popovi¢ and Beara for conspiracy to commit genocide.62 Third, the
Prosecution submits that Nikoli¢ should be convicted for committing genocide and for conspiracy

to commit genocide, and that a life sentence should be imposed.63 Finally, the Prosecution requests

3 Nikoli¢’s Appeal Brief, paras 4, 400(C).

33 Prosecution’s Response Brief (Nikolic), paras 7, 344.

>4 Mileti¢’s Notice of Appeal, paras 198-203; Mileti¢’s Appeal Brief, paras 453-458.
3 Mileti¢’s Notice of Appeal, paras 201-202; Mileti¢’s Appeal Brief, paras 456-457.

36 Prosecution’s Response Brief (Miletic), paras 4, 368. See Prosecution’s Response Brief (Miletic),

paras 126-129.

! Pandurevié’s Notice of Appeal, paras 6-7; Pandurevi¢’s Appeal Brief, paras 271-272.
Prosecution’s Response Brief (Pandurevic), para. 174.

Prosecution’s Notice of Appeal, paras 3-12; Prosecution’s Appeal Brief, paras 10-103.
Prosecution’s Notice of Appeal, paras 13-27; Prosecution’s Appeal Brief, paras 104-186.
Prosecution’s Notice of Appeal, paras 28-29; Prosecution’s Appeal Brief, paras 187-224.
Prosecution’s Notice of Appeal, paras 35-37; Prosecution’s Appeal Brief, paras 227-235.
Prosecution’s Notice of Appeal, paras 38-42; Prosecution’s Appeal Brief, paras 236-320.

58
59
60
61
62
63
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that Mileti¢ be convicted of murder as a violation of the laws or customs of war.’* In their
responses, Pandurevié,”” Popovi¢,*® Nikoli¢,*” and Mileti¢®® oppose the Prosecution’s appeal as far

as they are individually concerned. Beara did not respond to the Prosecution’s appeal.

C. Appeal Hearing

15. The Appeals Chamber heard the oral submissions of the Parties regarding their appeals from
2 to 6 December 2013. Having considered their written and oral arguments, the Appeals Chamber

hereby renders its Judgement.

64
65
66
67
68

Prosecution’s Notice of Appeal, paras 43-45; Prosecution’s Appeal Brief, paras 321-331.
Pandurevi¢’s Response Brief, para. 6.

Popovic¢’s Response Brief, para. 21.

Nikoli¢’s Response Brief, para. 262.

Mileti¢’s Response Brief, paras 9-10.
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II. STANDARD OF APPELLATE REVIEW

16. Article 25 of the Statute states that the Appeals Chamber may affirm, reverse, or revise the
decisions taken by the trial chamber. On appeal, parties must limit their arguments to errors of law
that invalidate the decision of the trial chamber and to factual errors that result in a miscarriage of
justice.”” These criteria are set forth in Article 25 of the Statute and are well established in the
jurisprudence of both the Tribunal and the International Criminal Tribunal for Rwanda (“ICTR”).”°
In exceptional circumstances, the Appeals Chamber will also hear appeals in which a party has
raised a legal issue that would not lead to the invalidation of the Trial Judgement, but is

nevertheless of general significance to the Tribunal’s jurisprudence.”’

17. A party alleging an error of law must identify the alleged error, present arguments in
support of its claim, and explain how the error invalidates the decision.”” An allegation of an error
of law that has no chance of changing the outcome of a decision may be rejected on that ground.73
However, even if the party’s arguments are insufficient to support the contention of an error, the
Appeals Chamber may find, for other reasons, that there is an error of law.”* It is necessary for any
appellant claiming an error of law on the basis of the lack of a reasoned opinion to identify the
specific issues, factual findings, or arguments that the appellant submits the trial chamber omitted to

address and to explain why this omission invalidates the decision.”

18. The Appeals Chamber reviews the trial chamber’s findings of law to determine whether or
not they are correct.”® Where the Appeals Chamber finds an error of law in the trial judgement
arising from the application of the wrong legal standard, the Appeals Chamber will articulate the
correct legal standard and review the relevant factual findings of the trial chamber accordingly.”’ In
so doing, the Appeals Chamber not only corrects the error of law, but when necessary applies the

correct legal standard to the evidence contained in the trial record and determines whether it is itself

o Pordevi¢ Appeal Judgement, para. 13; Sainovi¢ et al. Appeal Judgement, para. 19; FurundZija Appeal

Judgement paras 35-37.

Pordevi¢ Appeal Judgement, para. 13; Sainovi¢ et al. Appeal Judgement, para. 19; Vasiljevic Appeal
Judgement para. 5. See Bizimungu Appeal Judgement, para. 8; Ndindiliyimana et al. Appeal Judgement, para. 8.

Pordevi¢ Appeal Judgement, para. 13; Sainovic et al. Appeal Judgement, para. 19; Kupreskic et al. Appeal
Judgement para. 22 (referring to Tadi¢ Appeal Judgement, para. 247).

Pordevi¢ Appeal Judgement, para. 14; Sainovic¢ et al. Appeal Judgement, para. 20; Krnojelac Appeal
Judgement para. 10.

Pordevi¢ Appeal Judgement, para. 14; Sainovic et al. Appeal Judgement, para. 20; Krnojelac Appeal
Judgement para. 10.

Pordevi¢ Appeal Judgement, para. 14; Sainovic et al. Appeal Judgement, para. 20; FurundZija Appeal
Judgement para. 35.

Pordevi¢ Appeal Judgement, para. 14; Sainovic et al. Appeal Judgement, para. 20; Kvocka et al. Appeal
Judgement, para. 25 (referring to Kordic and Cerkez Appeal Judgement, para. 21).
7 Pordevi¢ Appeal Judgement, para. 15; Sainovic et al. Appeal Judgement, para. 21; Krnojelac Appeal
Judgement para. 10.

Pordevic¢ Appeal Judgement, para. 15; Sainovic et al. Appeal Judgement, para. 21; Kordic and Cerkez Appeal
Judgement, paras 384-386; Blaskic Appeal Judgement, para. 15. See Kalimanzira Appeal Judgement, paras 99, 199.
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convinced beyond reasonable doubt as to the factual finding challenged by an appellant before the
finding is confirmed on appeal.”® The Appeals Chamber will not review the entire trial record de
novo. Rather, it will in principle only take into account evidence referred to by the trial chamber in
the body of the judgement or in a related footnote, evidence contained in the trial record and

referred to by the parties, and, where applicable, additional evidence admitted on appeal.79

19. When considering alleged errors of fact, the Appeals Chamber will determine whether no
reasonable trier of fact could have reached the verdict of guilt beyond reasonable doubt.*

reviewing the findings of the trial chamber, the Appeals Chamber will only substitute its own
finding for that of the trial chamber when no reasonable trier of fact could have reached the original
decision.®' The Appeals Chamber applies the same reasonableness standard to alleged errors of fact
regardless of whether the finding of fact was based on direct or circumstantial evidence.*” It is not
any error of fact that will cause the Appeals Chamber to overturn a decision by a trial chamber, but

. . . . . 33
only one that has occasioned a miscarriage of justice.

20. In determining whether or not a trial chamber’s finding was reasonable, the Appeals
Chamber will not lightly disturb findings of fact by a trial chamber.*® The Appeals Chamber recalls,
as a general principle, the approach adopted by the Appeals Chamber in Kupreskic et al., wherein it
was stated that:

Pursuant to the jurisprudence of the Tribunal, the task of hearing, assessing and weighing the

evidence presented at trial is left primarily to the Trial Chamber. Thus, the Appeals Chamber must

give a margin of deference to a finding of fact reached by a Trial Chamber. Only where the

evidence relied on by the Trial Chamber could not have been accepted by any reasonable tribunal

of fact or where the evaluation of the evidence is “wholly erroneous” may the Appeals Chamber
substitute its own finding for that of the Trial Chamber.®

21. The same standard of reasonableness and the same deference to factual findings applies

when the Prosecution appeals against an acquittal.86 Thus, when considering an appeal by the

8 Dordevic¢ Appeal Judgement, para. 15; Sainovic et al. Appeal Judgement, para. 21; Blaski¢ Appeal Judgement,

ara. 15.
o Pordevic¢ Appeal Judgement, para. 15; Sainovic et al. Appeal Judgement, para. 21; Kordic and Cerkez Appeal
Judgement para. 21 & fn. 12.

Pordevic¢ Appeal Judgement, para. 16; Sainovic et al. Appeal Judgement, para. 22; Boskoski and Tarculovski
Appeal Judgement, para. 13; Marti¢ Appeal Judgement, para. 11. See FurundZija Appeal Judgement, para. 37;
Aleksovski Appeal Judgement, para. 63; Tadic Appeal Judgement, para. 64.
8l Pordevi¢ Appeal Judgement, para. 16; Sainovic et al. Appeal Judgement, para. 22; Aleksovski Appeal
Judgement para. 63; Tadic¢ Appeal Judgement, para. 64.

Dordevi¢ Appeal Judgement, para. 16; Sainovic et al. Appeal Judgement, para. 22; Gali¢ Appeal Judgement,
ara. 9 & fn. 21.
} Pordevi¢ Appeal Judgement, para. 16; Sainovic et al. Appeal Judgement, para. 22; FurundZija Appeal
Judgement para. 37.

Pordevi¢ Appeal Judgement, para. 17; Sainovic et al. Appeal Judgement, para. 23. See FurundZija Appeal
Judgement para. 37.

Kupreskic et al. Appeal Judgement, para. 30. See Pordevic¢ Appeal Judgement, para. 17; Sainovic et al. Appeal
Judgement para. 23. See also Aleksovski Appeal Judgement, para. 63; Tadic Appeal Judgement, para. 64.

Pordevi¢ Appeal Judgement, para. 18; Sainovic et al. Appeal Judgement, para. 24; Limaj et al. Appeal
Judgement, para. 13.
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Prosecution, the Appeals Chamber will only hold that an error of fact was committed when it
determines that no reasonable trier of fact could have made the impugned finding.®” Considering it
is the Prosecution that bears the burden at trial of proving the guilt of an accused beyond reasonable
doubt, the significance of an error of fact occasioning a miscarriage of justice is somewhat different
for a Prosecution appeal against acquittal from that of a defence appeal against conviction.*®® An
accused must show that the trial chamber’s factual errors create reasonable doubt as to his guilt.”
The Prosecution must show that, when account is taken of the errors of fact committed by the trial

chamber, all reasonable doubt of the accused’s guilt has been eliminated.”

22. The Appeals Chamber recalls that it has inherent discretion to determine which of the
parties’ submissions merit a reasoned opinion in writing and that it may dismiss arguments which
are evidently unfounded without providing detailed reasoning.”’ Indeed, the Appeals Chamber’s
mandate cannot be effectively and efficiently carried out without focused contributions by the
parties.”> In order for the Appeals Chamber to assess a party’s arguments on appeal, the party is
expected to present its case clearly, logically, and exhaustively.”” The appealing party is also
expected to provide precise reference to relevant transcript pages or paragraphs in the decision or
judgement to which the challenges are being made.”* Likewise, the Appeals Chamber may dismiss
submissions as unfounded without providing detailed reasoning if a party’s submissions are

. . . .. . 3
obscure, contradictory, vague, or suffer from other formal and obvious insufficiencies.’

23. When applying these basic principles, the Appeals Chamber recalls that it has identified the
types of deficient submissions on appeal which need not be considered on the merits.”® In particular,
the Appeals Chamber will dismiss without detailed analysis: (i) arguments that fail to identify the
challenged factual findings, that misrepresent the factual findings or the evidence, or that ignore

other relevant factual findings; (ii) mere assertions that the trial chamber must have failed to

8 Pordevi¢ Appeal Judgement, para. 18; Sainovic et al. Appeal Judgement, para. 24. See Bagilishema Appeal

Judgement paras 13-14.

Pordevi¢ Appeal Judgement, para. 18; Sainovic et al. Appeal Judgement, para. 24; Limaj et al. Appeal
Judgement para. 13 (referring to, inter alia, Bagilishema Appeal Judgement, para. 14).

Pordevi¢ Appeal Judgement, para. 18; Sainovic et al. Appeal Judgement, para. 24; Limaj et al. Appeal
Judgement para. 13. See Bagilishema Appeal Judgement, para. 14.

Pordevi¢ Appeal Judgement, para. 18; Sainovic et al. Appeal Judgement, para. 24; Limaj et al. Appeal
Judgement, para. 13 (referring to, inter alia, Bagilishema Appeal Judgement, para. 14).
o Pordevic Appeal Judgement, para. 19 (citing D. MiloSevi¢ Appeal Judgement, para. 16); Sainovic et al. Appeal
Judgement para. 26; Kunarac et al. Appeal Judgement, paras 47-48.

Pordevic¢ Appeal Judgement, para. 19 (citing D. Milosevi¢ Appeal Judgement, para. 16); Sainovic et al. Appeal
Judgement para. 26; Kunarac et al. Appeal Judgement, para. 43.

Dordevic¢ Appeal Judgement, para. 19 (citing D. Milosevi¢ Appeal Judgement, para. 16); Sainovic et al. Appeal
Judgement para. 26; Kunarac et al. Appeal Judgement, para. 43.

Practice Direction on Formal Requirements, paras 1(c)(iii)-(iv), 4(b)(ii); Sainovi¢ et al. Appeal Judgement,
ara. 26; Perisic Appeal Judgement, para. 12; Kunarac et al. Appeal Judgement, para. 44.
> Pordevic¢ Appeal Judgement, para. 19 (citing D. Milosevi¢ Appeal Judgement, para. 16); Sainovic et al. Appeal
Judgement para. 26; Kunarac et al. Appeal Judgement, para. 43 & fn. 21.

Pordevic¢ Appeal Judgement, para. 20; Sainovic et al. Appeal Judgement, para. 27; Strugar Appeal Judgement,
paras 17-24 (referring to, inter alia, Brdanin Appeal Judgement, paras 17-31).
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consider relevant evidence, without showing that no reasonable trier of fact, based on the evidence,
could have reached the same conclusion as the trial chamber did; (iii) challenges to factual findings
on which a conviction does not rely, and arguments that are clearly irrelevant, that lend support to,
or that are not inconsistent with the challenged finding; (iv) arguments that challenge a trial
chamber’s reliance or failure to rely on one piece of evidence, without explaining why the
conviction should not stand on the basis of the remaining evidence; (v) arguments contrary to
common sense; (vi) challenges to factual findings where the relevance of the factual finding is
unclear and has not been explained by the appealing party; (vii) mere repetition of arguments that
were unsuccessful at trial without any demonstration that their rejection by the trial chamber
constituted an error warranting the intervention of the Appeals Chamber; (viii) allegations based on
material not on record; (ix) mere assertions unsupported by any evidence, undeveloped assertions,
or failure to articulate error; and (x) mere assertions that the trial chamber failed to give sufficient

weight to evidence or failed to interpret evidence in a particular manner.”’

24. Finally, where the Appeals Chamber finds that a ground of appeal, presented as relating to
an alleged error of law, does not pose a clear legal challenge but essentially disputes the trial
chamber’s factual findings in terms of its assessment of evidence, it will either analyse these
allegations to determine the reasonableness of the impugned conclusions or refer to the relevant

analysis under other grounds of appeal.”®

o Pordevi¢ Appeal Judgement, para. 20; Sainovic et al. Appeal Judgement, para. 27; Luki¢ and Luki¢ Appeal

Judgement, para. 15. See also Krajisnik Appeal Judgement, paras 17-27; Martic Appeal Judgement, paras 14-21;
Strugar Appeal Judgement, paras 18-24; Brdanin Appeal Judgement, paras 17-31; Galic¢ Appeal Judgement, paras 256-
313.
% Dordevic Appeal Judgement, para. 21; D. Milosevi¢c Appeal Judgement, para. 18. Cf Strugar Appeal

Judgement, paras 252, 269.
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III. THE INDICTMENT

A. Introduction

25. Popovié, Mileti¢, and Pandurevi¢ advance arguments contending that the Trial Chamber
erred in law by convicting them either on the basis of crimes not charged in the Indictment or on the
basis of allegations not clearly pleaded in the Indictment. They submit that the alleged errors of law

invalidate the Trial Judgement under one or more counts.

B. Popovié’s Appeal

1. Alleged errors based on victims at Orahovac and Kozluk not pleaded in the Indictment

26. Popovi¢ submits that the Trial Chamber erred when it found that between 800 and 2,500
men were executed at Orahovac on 14 July 1995 as he was only indicted for the death of
approximately 1,000 men at that location.”” Similarly, Popovi¢ submits that the Trial Chamber
erred in finding that over 1,000 males were executed at Kozluk on 15 July 1995 while recognising
that the Indictment only charged him with the killing of about 500 men at that location.'” He
submits, in relation to both locations, that the Trial Chamber violated his fair trial rights by

convicting him for more than what he was charged with in the Indictment.'"!

27. The Prosecution responds that: (1) the Indictment provided Popovié¢ with fair notice of the
scale of the allegations he faced; (2) the scale of the murder operation made it impractical to require
a higher degree of specificity in the Indictment; and (3) Popovi¢ was not convicted for killings in

excess of the charges in the Indictment.'”

28. With regard to Orahovac, the Indictment alleges that approximately 1,000 Bosnian Muslim
males were executed in a nearby field during the afternoon and evening of 14 July 1995.'" The
Trial Chamber found that between 800 and 2,500 Bosnian Muslim males were executed at
Orahovac on 14 July 1995.'%

% Popovi¢’s Appeal Brief, paras 432, 436; Popovi¢’s Reply Brief, para. 128; Appeal Hearing, AT. 98-99

(2 Dec 2013).

100 Popovi¢’s Appeal Brief, paras 438, 442-443; Popovi¢'s Reply Brief, para. 132; Appeal Hearing, AT. 93-94,
98, 156-157 (2 Dec 2013).

101 Popovi¢’s Appeal Brief, paras 436, 442; Popovi¢’s Reply Brief, paras 128, 132; Appeal Hearing, AT. 94-95
(2 Dec 2013). Popovi¢ further argues that it would set a “dangerous precedent” to dismiss an increase in the number of
victims as an instance of providing a “higher degree” of specificity and that the Prosecution could have filed a motion to
amend the Indictment. Popovi¢’s Reply Brief, para. 128; Appeal Hearing, AT. 157 (2 Dec 2013).

12 Prosecution’s Response Brief (Popovic), paras 292, 296; Appeal Hearing, AT. 144-146 (2 Dec 2013).

103 Indictment, para. 30.6.

104 Trial Judgement, para. 492.
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29. Regarding Kozluk, paragraph 30.8.1 of the Indictment alleges that on “14/15 July 19957,
the majority of approximately 500 Muslim males were removed from the Rocevi¢ School and
executed at a site on the bank of the Drina River near Kozluk.'?® Paragraph 30.10 of the Indictment
alleges that on 15 July 1995, VRS and/or Ministry of the Interior of Republika Srpska (“MUP” and
“RS”, respectively) personnel transported about 500 Bosnian Muslim males to an isolated place
near Kozluk and executed them.'® The Trial Chamber found that over 1,000 males were executed
at Kozluk on 15 July 1995 (“Kozluk Killings”)."”” The Trial Chamber further found, based on
paragraphs 30.8.1 and 30.10 of the Indictment, that “[t]he Indictment alleges that approximately
500 Bosnian Muslim males were detained in the Rocevi¢ School and then transported to a site near
Kozluk and executed”.'”® The Trial Chamber proceeded to note “that the victims detained at
Ro&evi¢ School are the same killed near Kozluk™.'” The Trial Chamber thus interpreted the
Indictment to allege the murder of 500 rather than 1,000 Muslim males near Kozluk on
15 July 1995.

30. With regard to both Orahovac and Kozluk, the Appeals Chamber notes the discrepancy

between the number of executed persons alleged in the Indictment,'"°

and the number of persons
that the Trial Chamber found had been executed. However, Popovi€ has provided no support for his
argument that the Trial Chamber convicted him for any number of murder victims in excess of the
charges against him in the Indictment. In addition, the Appeals Chamber observes that the relevant
charges against Popovi¢ concern mass killings, that the number of victims pleaded in the
Indictment was approximate,''' and that Popovi€’s ability to challenge the charge was not affected.

The Appeals Chamber therefore dismisses his arguments.

2. Alleged errors based on execution/grave sites not pleaded in the Indictment

31. Popovi¢ argues that he was convicted, in part, on the basis of execution/grave sites
encompassed in the Janc Report that were not pleaded in the Indictment.'? According to Popovic,
158 victims of killings that were not pleaded in the Indictment should not have been included in the

Trial Chamber’s calculation of the total number of persons executed following the fall of

105
106
107
108
109
110

Indictment, para. 30.8.1.

Indictment, para. 30.10.

Trial Judgement, para. 524.

Trial Judgement, fn. 1839.

Trial Judgement, fn. 1839.

As interpreted by the Trial Chamber, in the case of Kozluk. See supra, para. 29.

t See Indictment, paras 30.6, 30.8.1, 30.10.

12 Popovi¢’s Appeal Brief, paras 462-463, referring to Ex. P04490, “Update to the Summary of Forensic
Evidence — Exhumation of the Graves Related to Srebrenica — March 2009, by Dusan Janc, 13 March 2009 (“Janc
Report”). See also Appeal Hearing, AT. 92 (2 Dec 2013).
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Srebrenica.'" The Prosecution responds that the Trial Chamber did not convict Popovi¢ for any

uncharged killings.114

32. The Appeals Chamber finds Popovi¢’s arguments difficult to follow. In particular, Popovié
appears to confuse grave sites and execution sites. In this regard, the Appeals Chamber notes that
the Janc Report covers grave sites, not execution sites. ' By contrast, in order to support the
allegation that 7,000 Bosnian Muslim males were murdered by VRS and MUP forces following the
fall of Srebrenica, the Indictment details the circumstances surrounding the execution of Bosnian
Muslim males at specific execution sites."'® The Appeals Chamber therefore dismisses Popovic’s

arguments as obscure and deficient.

C. Miletié’s Appeal

1. Alleged errors concerning facts and conduct not pleaded in the Indictment (Ground 1)

(a) Whether the column leaving Srebrenica was pleaded as part of the forcible transfer (Sub-

ground 1.1)

33. Mileti¢ submits that the Indictment does not allege that the men in the column of Bosnian
Muslims who were not captured or did not surrender were part of the forcible transfer.''’ He
contends that the Trial Chamber, by including the column per se in the forcible transfer, exceeded
the scope of the charges in the Indictment, thereby committing an error of law invalidating the Trial
Judgement.'"® Mileti¢ submits that the defect in the Indictment was not cured in a timely manner
and that he suffered prejudice since he had no reason throughout the trial to present a defence
regarding the men in the column.'"” Moreover, in his view, as the column was not included in the

charges against him, any of his acts that may be related to the column cannot be taken into account

13 Popovi¢’s Appeal Brief, paras 455-456, 464. Popovi€ specifies that these persons include 39 individuals

identified at the BiSina grave site. The Appeals Chamber considers the inclusion of the word “not” to have been a
tyfographical error. See also Appeal Hearing, AT. 85, 90 (2 Dec 2013).

H Prosecution’s Response Brief (Popovic), para. 309 & fn. 1113. See also Prosecution’s Response Brief
(Popovic), paras 262-263.

s See Ex. P04490, “Update to the Summary of Forensic Evidence — Exhumation of the Graves Related to
Srebrenica — March 2009, by Dusan Janc, 13 March 2009”, pp. 2-5.

116 See Indictment, paras 25, 30-31. In addition, the Indictment mentions grave sites in the context of the reburial
olperation. See Indictment, para. 32.

H Mileti¢’s Appeal Brief, paras 13-15, 25; Mileti¢’s Reply Brief, para. 3. When discussing the group of persons

9

whom he submits were not part of the forcible transfer allegations, Mileti€ also refers to “the column”, “the column per
se”, “men in the column”, “civilian men from the column”, and “civilians from the column”. See, e.g., Mileti¢’s Appeal
Brief, paras 14-15, 22-23, 26-27; Mileti¢’s Reply Brief, paras 3-5.

18 Mileti¢’s Appeal Brief, paras 11-15, 25-26; Mileti¢’s Reply Brief, para. 6.

19 Mileti¢’s Appeal Brief, paras 14-26; Mileti€’s Reply Brief, paras 4-5; Appeal Hearing, AT. 447-449

(5 Dec 2013). See also Mileti¢’s Appeal Brief, para. 27.

13
Case No.: IT-05-88-A 30 January 2015



in assessing his contribution to the JCE to Forcibly Remove.'” Mileti¢ therefore asks to be

acquitted under Count 7 (forcible transfer as a crime against humanity).121

34. Specifically, Mileti¢ contends that by including the column in the forcible transfer, the Trial
Chamber erroneously relied upon paragraph 56 of the Indictment.'* In his view, this paragraph
describes the events happening around Srebrenica on 10-11 July 1995 and in no way indicates that
the men in the column could be considered victims of the forcible transfer.'*> Moreover, he submits
that the Prosecution never referred to paragraph 56 of the Indictment when identifying the victims

of forcible transfer.!**

35. Mileti¢ also argues that paragraph 48(e) of the Indictment states that “forcible transfer was
committed by forcing women and children to board buses, and also the men, who were separated
from their loved ones in Poto[¢]ari, or who had been captured or had surrendered while in the
column”,'® thus excluding the men in the column who did not surrender or were not captured.126
Mileti¢ argues that had the Prosecution intended to allege that all the men in the column were part
of the forcible transfer, paragraph 48(e) of the Indictment would not have specified that the forcible

127
transfer concerned the men who had surrendered or were captured.

36. The Prosecution responds that the Indictment was clear that the forcible transfer allegations
against Mileti¢ included the civilian component of the column and those among the column who

were later executed.'”®

37. With regard to the column, the Appeals Chamber notes that the section of the Indictment
under the sub-heading “The Forcible Removal of the Muslim Population from Srebrenica” could,
when read in isolation, be understood to pertain only to the men from the column who were
captured or who surrendered to MUP or VRS forces.'” However, the Appeals Chamber recalls that
when considering whether an accused received clear and timely notice, the indictment must be

130

considered as a whole.”™ To this end, the Appeals Chamber observes that under Count 7, the

Indictment alleges that the purpose of the JCE to Forcibly Remove was “to force the Muslim

120
121

Mileti¢’s Appeal Brief, paras 27-28.

Mileti¢’s Appeal Brief, para. 38; Mileti¢’s Reply Brief, para. 6; Indictment, Count 7, p. 27. Mileti¢ also bases

this request on his sub-ground of appeal 1.2. See infra, para. 775.

122 Mileti¢’s Appeal Brief, paras 13-15, 23.

Mileti¢’s Appeal Brief, para. 14.

Mileti¢’s Appeal Brief, para. 23.

Mileti¢’s Appeal Brief, para. 14.

Mileti¢’s Appeal Brief, paras 14-15, 23; Mileti¢’s Reply Brief, paras 3, 5.

127 Mileti¢’s Appeal Brief, para. 15 & fn. 20.

128 Prosecution’s Response Brief (Mileti¢), paras 5-9, 16. See also Prosecution’s Response Brief (Miletic),
aras 10-15.

» Indictment, paras 63-64. See also Indictment, paras 61-62.

130 Karemera and Ngirumpatse Appeal Judgement, paras 370, 399; Bizimungu Appeal Judgement, para. 99;

Pordevic Appeal Judgement, para. 588; Mrksic and Sljivancanin Appeal Judgement, para. 138.

123
124
125
126
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population out of the Srebrenica and Zepa enclaves”."*! Under the sub-heading “The Joint Criminal
Enterprise to Forcibly Remove the Muslim Population from Srebrenica and Zepa”, it further alleges
that one purpose of the 2 July 1995 VRS attack on the Srebrenica enclave was to force the Muslim
population into the small town of Srebrenica “thereby creat[ing] conditions where it would be
impossible for the entire Muslim population to sustain itself, and that would require its
departure”.'** Thus, the Indictment is clear that the target of the JCE to Forcibly Remove extended
to the entire Bosnian Muslim population of Srebrenica. It necessarily follows that the target of the
JCE included those Bosnian Muslims who would eventually flee Srebrenica in the column.
Paragraph 56 under the same sub-heading of the Indictment reinforces such an understanding in that
the description of the JCE includes “approximately 15,000 Bosnian Muslim men from the enclave,
with some women and children, [...] [including approximately 5,000] armed Bosnian Muslim

military personnel” amassed in a column and headed towards Tuzla.'*

38. In view of these allegations, the Appeals Chamber considers that Mileti¢’s submission that

the Prosecution did not refer to paragraph 56 of the Indictment is of no consequence.

39. Finally, and notably, the Appeals Chamber is not convinced by Mileti¢’s contention
regarding paragraph 48(e) of the Indictment. This paragraph, under Count 6, directs the reader to all
of the allegations contained under the two previously mentioned sub-headings under Count 7"** for
the detailed description of the means through which persecution was carried out.'>> The Appeals
Chamber observes in this regard that it is Count 7, and not Count 6, which is relevant to Mileti¢’s

impugned conviction for inhumane acts (forcible transfer) as a crime against humanity.

40. In light of the above, the Appeals Chamber finds that Mileti¢ has failed to demonstrate that
the Trial Chamber exceeded the scope of the charges in the Indictment. The Appeals Chamber
therefore declines to consider the remainder of his arguments under sub-ground 1.1 of his appeal.136

Accordingly, the Appeals Chamber dismisses this sub-ground of appeal.

131
132
133
134
135
136

Indictment, para. 49, heading following para. 49.

Indictment, para. 53.

Indictment, para. 56.

See supra, para. 37.

See Indictment, paras 48, 50-64.

This concerns Mileti¢’s arguments regarding whether the alleged defect in the Indictment was cured at a later
stage, whether it would have required a formal amendment, whether he bears the burden of proof that his ability to
prepare his defence was materially impaired, and whether he suffered prejudice from the alleged defect. See Miletic¢’s
Appeal Brief, paras 14-27; Mileti¢’s Reply Brief, paras 4-5; Appeal Hearing, AT. 447-449 (5 Dec 2013).
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(b) Whether certain acts of persecution fell within the scope of the JCE to Forcibly Remove (Sub-

ground 1.3)

41. Mileti¢ contends that the Trial Chamber erred in law when it found that the terrorising and
cruel and inhumane treatment of the Bosnian Muslim population in Srebrenica were part of the
common purpose of the JCE to Forcibly Remove."”” He submits that, by contrast, the Indictment
defined the common purpose of the JCE as “to force the Muslim population out of the Srebrenica
and [Z]epa enclaves”.'3® Thus, in his view, terrorising and cruel and inhumane treatment were not
pleaded in the Indictment as part of the common purpose of the JCE to Forcibly Remove."*” On the
contrary, Mileti¢ submits that these persecutory acts were pleaded as part of the allegations relating
to JCE II1.'*° He iterates that at no time did the Prosecution indicate that these persecutory acts were
part of the common purpose of the JCE to Forcibly Remove, which resulted in prejudice to him.""'
Mileti¢ requests to be acquitted under Count 6 for persecution as a crime against humanity on the

. . . . 142
basis of terrorisation and cruel and inhumane treatment.

42. The Prosecution responds that the Indictment notified Mileti¢ that persecution based on the
terrorising and cruel and inhumane treatment of the Bosnian Muslim population of Srebrenica and
Zepa formed part of the JCE to Forcibly Remove.'* It further responds that it was only in the

alternative that these acts of persecution were charged pursuant to JCE IIL.'**

43. The Trial Chamber found that “the terrorising and cruel and inhumane treatment of the
Bosnian Muslim population in Srebrenica were inherent components of the implementation of the
plan to forcibly remove the Bosnian Muslim population and thus part of the common purpose of the
JCE”."* This wording might indicate that the Trial Chamber considered the terrorising and cruel
and inhumane treatment both as a means to achieve the common purpose of the JCE and as a part of
that purpose. However, the Appeals Chamber notes that the Trial Chamber prefaced its finding with
the words “[a]s found above”, indicating that it was restating a previous finding. The Appeals
Chamber understands the Trial Chamber to have referred to the immediately preceding paragraph of
the Trial Judgement, which reads as follows:

The Trial Chamber recalls that the plan as laid out in Directive 7 and the 20 March Drina Corps
Order was to create “an unbearable situation of total insecurity with no hope of further survival or

137
138
139
140

Mileti¢’s Appeal Brief, paras 12, 39, 45; Mileti¢’s Reply Brief, para. 11.

Mileti¢’s Appeal Brief, para. 41, citing Indictment, para. 49.

Mileti¢’s Appeal Brief, paras 11, 41; Mileti¢’s Reply Brief, para. 9; Appeal Hearing, AT. 449 (5 Dec 2013).
Miletic’s Appeal Brief, para. 43; Mileti¢’s Reply Brief, paras 9-10; Appeal Hearing, AT. 449-450
(5 Dec 2013).

141 Mileti¢’s Appeal Brief, paras 42, 44; Mileti¢’s Reply Brief, para. 9.

Mileti¢’s Appeal Brief, para. 45; Mileti¢’s Reply Brief, para. 11.

Prosecution’s Response Brief (Miletic), paras 18-21.

Prosecution’s Response Brief (Miletic), para. 22.

Trial Judgement, para. 1087.

142
143
144
145
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life for the inhabitants of Srebrenica and Zepa”. This plan was first pursued by limiting the aid to
the enclaves and the subsequent military attacks. Eventually, the implementation of the plan
culminated in the terrorising of the people in Srebrenica town, as well as the terrorising and cruel
and inhumane treatment of the people gathered at Potocari. The Trial Chamber is satisfied that all
these acts were intrinsic steps to the ultimate aim to force the Bosnian Muslim populations out of
the enclaves. This common purpose was finally achieved through the actual busing of the people
out of the enclaves and amounted to forcible transfer of the Bosnian Muslim civilian population
from Srebrenica and the Bosnian Muslim population from Z@pa.146

In the view of the Appeals Chamber, this paragraph clearly indicates that the Trial Chamber
considered the terrorising and cruel and inhumane treatment as intrinsic steps toward implementing
the common purpose of the JCE to Forcibly Remove. This conclusion is buttressed by the Trial
Chamber’s finding, in the same paragraph as the impugned finding, that there was “a joint criminal
enterprise of the Bosnian Serb political and military leadership to forcibly remove the Bosnian
Muslim populations from Srebrenica and Zepa”.147 Consequently, the Appeals Chamber is not
convinced that the Trial Chamber expanded the scope of the JCE to Forcibly Remove alleged in the

Indictment.

44. The Appeals Chamber further observes that the Trial Chamber did not exceed the scope of
the charges in the Indictment by analysing acts of terrorising and cruel and inhumane treatment as
intrinsic steps toward achieving the common purpose of the JCE to Forcibly Remove. Count 7
contains, under the sub-heading “The Joint Criminal Enterprise to Forcibly Remove the Muslim
Population from Srebrenica and Zepa”, factual allegations that are clearly relevant in this regard,
such as that VRS and MUP forces terrorised the Bosnian Muslim refugee population in and around

148 - . . ot 149
and that prisoners were mistreated in Potocari and Bratunac. ™ Cross-references to

Potocari,
these allegations are found in paragraph 48 under Count 6,"°° which lists “the cruel and inhumane
treatment of Bosnian Muslim civilians” and “the terrorising of Bosnian Muslim civilians in
Srebrenica and at Potocari” among the alleged underlying acts of persecution.15 " Acts of terrorising
and cruel and inhumane treatment were thus pleaded as part of the factual narrative underpinning
the JCE to Forcibly Remove. It is irrelevant in this regard that the persecutory acts alleged in

paragraph 48 of the Indictment were also charged pursuant to JCE III liability."*>

45. In view of the above, the Appeals Chamber finds that Mileti¢ has failed to demonstrate that

the Trial Chamber erred. The Appeals Chamber dismisses sub-ground 1.3 of Mileti¢’s appeal.

146
147
148
149
150
151
152

Trial Judgement, para. 1086 (internal references omitted).

Trial Judgement, para. 1087.

Indictment, para. 60.

Indictment, para. 64.

Indictment, para. 48, referring to Indictment, paras 31, 50-71.
Indictment, paras 48(b)-(c).

Indictment, para. 83, referring to, inter alia, Indictment, para. 48.
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(c) Whether the Indictment should have pleaded that the drafting of Directive 7/1 was part of

Mileti¢’s contribution to the JCE to Forcibly Remove (Sub-ground 1.4)

46. Mileti¢ contends that the Trial Chamber erred in law when it found that his contribution to

the JCE to Forcibly Remove included the drafting of Directive 7/ 1.3

This directive, he submits,
was never pleaded in the Indictment, even though it was known to the Prosecution at the time of the
drafting of the Indictment, and it was not disclosed to the Defence in support of the Indictment.'**
Mileti¢ further contends that at no time did the Prosecution allege that his participation in the
drafting of Directive 7/1 might constitute a contribution to the JCE to Forcibly Remove, which
resulted in prejudice to him.'> The Prosecution responds that Directive 7/1 merely continued the

policy and goals of Directive 7, which was more significant and explicitly pleaded." 6

47. The Appeals Chamber recalls that when the Prosecution alleges JCE liability in an
indictment, it must plead, among other material facts, the nature of the accused’s participation in the
JCE."" The question whether an indictment is pleaded with sufficient particularity is dependent
upon whether it sets out the material facts of the Prosecution case with enough detail to inform an
accused clearly of the charges against him so that he may prepare his defence."”® Finally, the
Appeals Chamber recalls the distinction between those material facts upon which the Prosecution
relies, which must be pleaded in an indictment, and the evidence by which those material facts will

be proved, which need not be pleaded.'”

48. Turning to the relevant material facts pleaded in the Indictment, the Appeals Chamber
observes that under the heading “Role and Actions of the Accused [...] in Furtherance of the Joint
Criminal Enterprise to Forcibly Transfer and Deport the Srebrenica and Zepa Muslim Population”,
the Indictment alleges that Mileti¢ contributed to the JCE by making life unbearable for the
inhabitants of the enclave.'® Specifically, it alleges that Mileti¢ drafted Directive 7 and took part in

and helped implement the policy set out in Directive 7 to restrict humanitarian aid to the Muslim

153 Mileti¢’s Appeal Brief, paras 12, 46 (referring to Trial Judgement, para. 1706), 51, 53-54. See also Mileti¢’s

Reply Brief, para. 13.

134 Mileti¢’s Appeal Brief, paras 11, 48, 50-51; Mileti¢’s Reply Brief, para. 12.

133 Mileti¢’s Appeal Brief, paras 48-49, 52-53.

156 Prosecution’s Response Brief (Miletic), paras 23 (referring to Indictment, para. 75(a)(i)), 24-25.

157 Karemera and Ngirumpatse Appeal Judgement, para. 105; Sainovic et al. Appeal Judgement, para. 214; Simic
Ag)peal Judgement, para. 22. See also Mugenzi and Mugiraneza Appeal Judgement, para. 116.

13 Karemera and Ngirumpatse Appeal Judgement, para. 105; DPordevi¢ Appeal Judgement, para. 331; Blaskic
A&)peal Judgement, para. 209. See also Mugenzi and Mugiranzea Appeal Judgement, para. 116.

15 Blaski¢ Appeal Judgement, para. 210. See Nzabonimana Appeal Judgement, para. 29; Dordevic Appeal
Judgement, para. 331; Sainovic et al. Appeal Judgement, para. 213.

160 Indictment, para. 75(a).
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populations of Srebrenica and Zepa.'®' The Indictment does not explicitly refer to any role Mileti¢

played in relation to Directive 7/1.

49. In assessing Mileti¢’s participation in the JCE to Forcibly Remove, the Trial Chamber
found, inter alia, the following:
Main Staff Directive 7/1 was a continuation of the policy and goals set out in Directive 7,
regardless of whether it repeated the criminal language of Directive 7. Directive 7/1, referring to
Directive 7, elaborated on and specified the operations regarding the Srebrenica and Zepa
enclaves, which operations were to include, to Mileti¢’s knowledge, the unlawful removal of its

Bosnian Muslim inhabitants. Therefore, by drafting this Directive, Mileti¢ made a further
contribution to the plan to remove the Bosnian Muslims from the enclaves.'®

50. The Appeals Chamber considers that, in the context of the Indictment, Directive 7/1 was a
matter of evidence to prove the allegation that Mileti¢ took part in and helped implement the policy
set out in Directive 7. The Appeals Chamber therefore considers that it was not a requirement that
Directive 7/1 be pleaded in the Indictment. The Appeals Chamber concludes that Mileti¢ has failed

to demonstrate that the Trial Chamber erred and dismisses his sub-ground of appeal 1.4.

2. Alleged errors concerning acts not sufficiently pleaded in the Indictment (Ground 2)

(a) Alleged ambiguities regarding Mileti¢’s advisory and co-ordinating functions (Sub-ground 2.1

in part)

51. Mileti¢ submits that paragraph 11 of the Indictment was ambiguous regarding his
responsibilities under the positions of “Chief of Operations and Training and [...] standing in for
the Chief of Staff of the Main Staff of the VRS”, and his advisory responsibilities vis-a-vis
Miladi¢.'®® He contends that the imprecisions in paragraph 11 prevented him from mounting an

164

effective defence. " The Prosecution responds that a less restrictive reading of paragraph 11 of the

Indictment as well as paragraphs 75(b)-(c) shows that Mileti¢ was alleged to have in effect played a

co-ordinating and advisory role to Miladi¢.'®

52. Mileti¢ does not identify the supposed ambiguities in paragraph 11 of the Indictment that
would be relevant to his argument. The Appeals Chamber considers that this paragraph clearly
alleges that, during the Indictment period, Mileti¢ was “Chief of Operations and Training” and was
“Standing in for the Chief of Staff of the Main Staff of the VRS”. It is furthermore clear that the

s,

allegations that Mileti¢ “acted as principal adviser to the Commander” and was “the primary

161

o Indictment, paras 75(a)(i)-(ii).

Trial Judgement, para. 1706 (internal references omitted).

163 Mileti¢’s Appeal Brief, para. 57. See Mileti¢’s Appeal Brief, paras 11-12, 56, 58, 62-63. See also Mileti¢’s
Appeal Brief, para. 59. Mileti¢ concedes that paragraph 11 of the Indictment does not imply a formal appointment as
Stand-in Chief of Staff. Mileti¢’s Reply Brief, para. 14.

o4 Mileti¢’s Appeal Brief, para. 56.
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facilitator through which the Commander’s intent, orders and directives were organised and

processed for execution” are limited to when Mileti¢ was Stand-in Chief of Staff.

53. For the foregoing reasons, the Appeals Chamber finds that Mileti¢ has failed to demonstrate
that the Trial Chamber erred. Accordingly, the relevant parts of Mileti¢’s sub-ground of appeal 2.1

are dismissed.

(b) Alleged errors pertaining to the term “to monitor” in different language versions of the
Indictment (Sub-ground 2.2)

54. Mileti¢ submits that the Trial Chamber erred by not recognising and correcting an
inconsistency in the charges in the different language versions of the Indictment concerning his
alleged contribution to the JCE to Forcibly Remove and by subsequently not considering the
Bosnian/Croatian/Serbian (“BCS”) version of the Indictment.' Specifically, Mileti¢ argues that
the Trial Chamber erred by adopting a broad notion of “monitoring” when the BCS translation of
that term did not have the same broad meaning.167 The Prosecution responds that Mileti¢ was on
notice of the meaning of the term “monitoring”, that the Trial Chamber was correct in interpreting

this term broadly, and that Mileti¢ fails to show an error. '8

55. The Appeals Chamber considers that Mileti¢ has failed to identify any finding by the Trial
Chamber concerning his participation in the JCE to Forcibly Remove that hinged on a broad notion
of the term “monitoring”.169 As such, he has failed to demonstrate how the alleged error would
invalidate the Trial Chamber’s decision. Accordingly, the Appeals Chamber dismisses sub-ground

2.2 of Miletic’s appeal.

(c) Allegedly erroneous inclusion of acts related to the approval of UNPROFOR convoys in

Mileti¢’s contribution to the JCE to Forcibly Remove (Sub-ground 2.3)

56. Mileti¢ submits that the Trial Chamber erred in law when it included acts related to the

approval of United Nations Protection Force (“UNPROFOR”) convoys in its finding concerning his

170

contribution to the JCE to Forcibly Remove.” First, he argues that the Trial Chamber

misinterpreted paragraph 75(a)(i) of the Indictment to allege that he ordered the relevant State and

163 Prosecution’s Response Brief (Miletic), paras 26-28.

166 Mileti¢’s Appeal Brief, paras 11, 64 (referring to Indictment, paras 75(b)(i)-(iii), 75(c)(i)-(ii)), 65-69, 72;
Mileti¢’s Reply Brief, paras 17-19. See also Mileti¢’s Appeal Brief, paras 70-71. Mileti¢ contends that the Trial
Chamber thereby committed errors of law violating Articles 20(1) and 21(4)(a) of the Statute, which invalidate the Trial
Judgement under all counts. Mileti¢’s Appeal Brief, paras 12, 55, 68-69; Mileti¢’s Reply Brief, para. 19.

o7 Mileti¢’s Appeal Brief, para. 66; Mileti¢’s Reply Brief, para. 17.

108 Prosecution’s Response Brief (Miletic¢), paras 29-30. See also Prosecution’s Response Brief (Mileti€), para. 31.
169 Cf. Mileti¢’s Appeal Brief, para. 72, referring to Trial Judgement, paras 1711-1716.

170 Mileti¢’s Appeal Brief, paras 12, 55, 77-78 (referring to Trial Judgement, para. 1716); Mileti¢’s Reply Brief,
para. 24.
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military organs to reduce and limit the logistic support of UNPROFOR, when that paragraph only
dealt with his role in drafting Directive 7."”" Second, he argues that the Trial Chamber erroneously
based its findings on his role in the approval of humanitarian convoys solely on evidence pertaining
to UNPROFOR convoys, the material facts of which were not properly pleaded in the
Indictment.'’? Mileti¢ submits that had the Trial Chamber not erred, its finding regarding his
contribution to the common purpose of the JCE to Forcibly Remove would undoubtedly have been
different.'”® The Prosecution responds that the Indictment charged Mileti¢ with participation in a
general effort to restrict aid and relief to the enclaves, including UNPROFOR convoys, and that the
Trial Chamber found that Mileti€ participated in the approval of all types of convoys.'”*

57. The Appeals Chamber considers that Mileti¢ has failed to argue, let alone demonstrate, that
the Trial Chamber relied on its allegedly erroneous interpretation of paragraph 75(a)(i) of the
Indictment to reach its finding on his contribution to the JCE to Forcibly Remove. Accordingly, the

argument is dismissed.

58. Regarding Mileti¢’s second argument, the Appeals Chamber recalls that when the
Prosecution alleges JCE liability in an indictment, it must plead, among other material facts, the
nature of the accused’s participation in the J CE."” The Appeals Chamber considers that in setting
out Mileti¢’s alleged acts in furtherance of the JCE to Forcibly Remove, paragraph 75(a)(i) of the
Indictment links UNPROFOR logistics support with the provision of humanitarian aid. Moreover,
paragraph 75(a)(ii) of the Indictment alleges that Mileti¢ “took part in and helped implement the
policy set out in Directive 7 to restrict humanitarian aid to the Muslim populations of Srebrenica
and Zepa”.176 The Appeals Chamber furthermore observes that paragraph 75 refers the reader to
paragraphs 50-54 under Count 7, under the sub-heading “The Joint Criminal Enterprise to Forcibly
Remove the Muslim Population from Srebrenica and Zepa”. These paragraphs contain facts
additional to those in paragraph 75 concerning Mileti¢’s commission of acts in furtherance of the

13

JCE to Forcibly Remove.'”” In particular, paragraph 51 alleges that Mileti¢ “played a central role in
organising and facilitating the effort to restrict aid and supplies to [...] Srebrenica and Zepa™.'” The

Appeals Chamber therefore dismisses Mileti¢’s argument.

171
172
173
174
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Mileti¢’s Appeal Brief, paras 73-75.

Mileti¢’s Appeal Brief, paras 75-77; Mileti¢’s Reply Brief, paras 20-23.

Mileti¢’s Appeal Brief, para. 78, referring to Trial Judgement, para. 1716.

Prosecution’s Response Brief (Miletic), paras 32-36.

Karemera and Ngirumpatse Appeal Judgement, para. 105; Sainovic et al. Appeal Judgement, para. 214; Simic
A{Ppeal Judgement, para. 22. See also Mugenzi and Mugiranzea Appeal Judgement, para. 116.

17 Indictment, para. 75(a)(ii).

Indictment, para. 75, referring to Indictment, paras 50-54.

Indictment, para. 51.
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59. In view of the above, the Appeals Chamber finds that Mileti¢ has failed to demonstrate that
the Trial Chamber committed an error of law invalidating any decision of the Trial Chamber.

Accordingly, the Appeals Chamber dismisses sub-ground 2.3 of Miletié’s appeal.

D. Pandurevi¢’s Appeal (Sub-ground 1.3)

1. Arguments of the Parties

60. Pandurevi¢ submits that in convicting him for aiding and abetting by omission the murder
of the Miliéi Prisoners on the basis of a failure to discharge a legal duty, the Trial Chamber
committed an error of law invalidating his conviction.'” Pandurevi¢ asserts that the Prosecution
neither pleaded nor gave any indication during trial that he was charged with having aided and

abetted the murder of the Milici Prisoners by omission through a failure to discharge a legal duty.'®

61. Pandurevi¢ advances four main lines of argumentation in support of these submissions.
First, he argues that the omission for which he was alleged to be responsible — the failure to prevent
harm to prisoners to whom he owed a duty of protection — appeared in the Indictment to be relevant
to the charges of JCE, conspiracy to commit genocide, and superior responsibility.'®' Second, he
contends that between 2006 and 2007, during which most of the Prosecution’s case was heard, the
jurisprudence indicated that his alleged failure was relevant to other forms of liability rather than
the one for which he was convicted.'s? Third, Pandurevi¢ argues that the contrast between the
pleadings against himself and his co-accused, Borov€anin, demonstrates that the Prosecution knew
how to unambiguously plead omission through a failure to discharge a legal duty under Article 7(1)
of the Statute, but chose not to do so in his case.'® Fourth, he submits that the Indictment is not as
clear and specific as the culpable omission allegations in the Mrksic et al. indictment — that Veselin

Sljivan¢anin “permitted JNA soldiers under his command to deliver custody of this group of

179
180
181

Pandurevié’s Appeal Brief, paras 2, 11, 13, 96. See Trial Judgement, para. 1991.

Pandurevi¢’s Appeal Brief, paras 2, 16, 94, 99; Pandurevi¢’s Reply Brief, paras 16, 22.

Pandurevi¢’s Appeal Brief, paras 94, 99-104, 116, 118-121. See also Pandurevi¢’s Appeal Brief, para. 113;
Pandurevié’s Reply Brief, para. 22.

182 Pandurevi¢’s Appeal Brief, paras 108, 116-117, 122-133; Pandurevi¢’s Reply Brief, paras 23-27. Pandurevi¢
concedes that the Prosecution was not prevented from pleading aiding and abetting through a failure to discharge a legal
duty, although he claims it was a novel form of aiding and abetting liability, so long as the pleading was sufficiently
explicit to provide him with notice of the allegation against him. Pandurevi¢’s Appeal Brief, para. 133. See also
Pandurevi¢’s Appeal Brief, paras 98, 114-115.

183 Pandurevi¢’s Appeal Brief, paras 16, 94, 107-108, 114-115, 133; Pandurevi¢’s Reply Brief, paras 17-22, 27.
The same contrast is apparent, in Pandurevi¢’s view, in the Prosecution’s Pre-Trial Brief and its Opening Statement.
Pandurevié’s Appeal Brief, para. 109.
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detainees to other Serb forces who physically committed the crimes charged”'® — and that it

nowhere alleges that Pandurevic “permitted” prisoners to be “delivered” into anyone’s custody.185

62. Pandurevi¢ concludes that the Prosecution’s failure to unambiguously plead the form of
liability through which he was convicted is inherently prejudicial, and as such, he should not be
required to show prejudice.186 Nonetheless, he submits that the Trial Chamber’s error prejudiced
him in that he was deprived of the opportunity to make legal submissions and to adduce evidence

uniquely relevant to aiding and abetting by omission.'®’

63. The Prosecution responds that Pandurevi€ ignores relevant paragraphs of the Indictment,
which, when read as a whole, sufficiently informed him that, in addition to JCE, he was being
charged with aiding and abetting through acts and omissions, including breaching his duty by
failing to protect the Milici Prisoners.'®® The Prosecution further argues that the jurisprudence on
which Pandurevi€ relies does not support his position regarding the state of the law between 2006
and 2007." The Prosecution also argues that the fact that the Indictment gave Borov&anin more
detailed notice does not change the fact that Pandurevi¢ had sufficient notice.'” Finally, the
Prosecution argues that the words “permitted” and “delivered” were not necessary for the

Indictment to meaningfully inform Pandurevi€ of the allegations against him."”'

64. On the topic of prejudice, the Prosecution submits that Pandurevi¢ raised the alleged defect
in the Indictment for the first time on appeal and, as such, bears the burden of showing that his
ability to prepare his defence was materially impaired.192 The Prosecution argues that Pandurevié
provided little detail and few relevant arguments in this regard, prepared his case in accordance

with the charge of aiding and abetting by omission, and therefore has failed to meet his burden.'*?

184 Pandurevi¢’s Appeal Brief, para. 110, citing Mrksic et al. Third Consolidated Amended Indictment, para. 11(g)

(emphasis removed).

183 Pandurevi¢’s Appeal Brief, paras 2, 16, 105-106, 110-111. See also Pandurevi¢’s Reply Brief, para. 20.
Pandurevic also argues that the Indictment does not allege liability based on custody. Pandurevi¢’s Appeal Brief, para.
111.
186 Pandurevi¢’s Appeal Brief, paras 95-96, 135-136. See also Pandurevi¢’s Appeal Brief, para. 16; Pandurevic’s
Reply Brief, para. 28. Pandurevi€ also argues that the failure to plead the mode of liability for which he was convicted
ought not to be curable. Pandurevi¢’s Appeal Brief, para. 135.

187 Pandurevi¢’s Appeal Brief, paras 16, 95, 137-138; Pandurevic’s Reply Brief, para. 28. See also Pandurevic’s
Ag)peal Brief, paras 13, 17.

18 Prosecution’s Response Brief (Pandurevic), paras 40-45, 47-52, 64. See also Prosecution’s Response Brief
(Pandurevic), paras 39, 46, 53-54.

189 Prosecution’s Response Brief (Pandurevic), paras 40, 55-59.

Prosecution’s Response Brief (Pandurevic), para. 54.

Prosecution’s Response Brief (Pandurevic), para. 53.

Prosecution’s Response Brief (Pandurevic), para. 60.

Prosecution’s Response Brief (Pandurevic), paras 40, 60-64.
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2. Applicable law

65. The Appeals Chamber recalls that the charges against an accused and the material facts
supporting those charges must be pleaded with sufficient precision in an indictment so as to provide
notice to the accused.” An indictment which fails to set forth the specific material facts
underpinning the charges against the accused is defective.'” Whether a fact is “material” cannot be
determined in the abstract and depends on the nature of the Prosecution’s case.'”® A decisive factor
in determining the degree of specificity with which the Prosecution is required to particularise the

facts of its case in the indictment is the nature of the alleged criminal conduct of the accused.'®’

66. When the Prosecution intends to rely on all modes of liability encompassed by Article 7(1)
of the Statute, the material facts relevant to each of those modes of liability must be pleaded in the
indictment.'”® The omission of a material fact underpinning a charge in the indictment can, in
certain cases, be cured by the provision of timely, clear and consistent information detailing the
factual basis underpinning the charges.'” A defective indictment which has not been cured causes
prejudice to the accused.”” The defect may only be deemed harmless through a demonstration that

the accused’s ability to prepare his or her defence was not materially impaired.*"!

3. Analysis

67. The Trial Chamber found that Pandurevi¢’s failure to discharge his duty to protect the
Mili¢i Prisoners “assisted in and substantially contributed to the murder of the ten men”,*** and,
therefore, that he was responsible for their murder through aiding and abetting by omission.””” The
Trial Chamber did not discuss whether there was any defect in the Indictment in this regard.204 The

Appeals Chamber will consider whether the Indictment charged Pandurevi¢ with aiding and

194 Karemera and Ngirumpatse Appeal Judgement, para. 594; Bizimungu Appeal Judgement, para. 46; Dordevic

APpeal Judgement, para. 574; Sainovic et al. Appeal Judgement, paras 213, 225, 262.

19 Karemera and Ngirumpatse Appeal Judgement, para. 371; Bizimungu Appeal Judgement, para. 46; Dordevic
Ag)peal Judgement, para. 576; Bagosora and Nsengiyumva Appeal Judgement, para. 96.

19 Dordevic Appeal Judgement, paras 331, 575; Stakic¢ Appeal Judgement, para. 117; Krnojelac Appeal
Judgement, para. 132.

19 Bagosora and Nsengiyumva Appeal Judgement, para. 132; Krnojelac Appeal Judgement, para. 132. See
Bizimungu Appeal Judgement, para. 79; Dordevic Appeal Judgement, para. 575.

198 Simic¢ Appeal Judgement, para. 21.

Karemera and Ngirumpatse Appeal Judgement, para. 371; Bizimungu Appeal Judgement, para. 46;
Ndindiliyimana et al. Appeal Judgement, paras 172, 176; Sainovic et al. Appeal Judgement, para. 262. See Pordevic¢
A&)peal Judgement, para. 576.

20 Sainovic et al. Appeal Judgement, para. 262; Renzaho Appeal Judgement, para. 125. See Pordevic Appeal
Judgement, para. 576.

201 Sainovic et al. Appeal Judgement, para. 262; Renzaho Appeal Judgement, para. 125. See Pordevic Appeal
Judgement, para. 576.

202 Trial Judgement, para. 1988.

203 Trial Judgement, para. 1991. See Trial Judgement, paras 1984-1990.

204 See Trial Judgement, paras 1980-1981, referring to Indictment, paras 30.15, 39(c)(vi), 88-90.
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abetting by omission the murder of the Mili¢i Prisoners and pleaded the material facts in support of

that charge.””

68. The Appeals Chamber recalls that, in considering whether an appellant received clear and
timely notice, the indictment must be considered as a whole.?*® The Appeals Chamber notes that the
Indictment explicitly alleges, inter alia, that Pandurevic€ is responsible under Article 7(1) of the
Statute for having “otherwise ‘aided and abetted” **’ murder, through his “acts and omissions
described in the preceding paragraphs”.**® Among them, paragraph 39(c)(vii) of the Indictment
alleges that Pandurevi¢ “had responsibility for all the Bosnian Muslim prisoners detained in the
Zvornik Brigade zone of responsibility [...] and to ensure their safety and welfare. He failed to do
50.7%% The Appeals Chamber also notes that paragraph 39(c)(vi) of the Indictment alleges that
Pandurevi¢ “remained in command and control [...] in the Zvornik Brigade zone of responsibility
[...] and had knowledge of and assisted in [the summary execution of the Milici Prisoners]”.
Moreover, paragraph 30.15 of the Indictment alleges that the “removal of [the Milici Prisoners from
the Zvornik Brigade Headquarters] and summary executions were done with the knowledge and
under the authority of [Pandurevic¢]”. The Appeals Chamber, Judge Niang dissenting, considers
that these allegations provided notice to Pandurevi¢ of the material facts underlying the charge that
he aided and abetted the murder of the Milici Prisoners by omission. This conclusion is not affected
by any additional relevance that the material facts may have had to the charges of JCE, conspiracy

to commit genocide, and superior responsibility.

69. Regarding Pandurevi¢’s arguments related to the comparison of allegations against accused
in other cases”'’ and those against his co-accused, Borov&anin, the Appeals Chamber recalls that
whether a fact is material cannot be determined in the abstract but depends on the nature of the
Prosecution’s case.”!' The Appeals Chamber, Judge Niang dissenting, therefore does not consider
these comparisons to the Prosecution’s case against other accused to be helpful in determining
whether Pandurevi¢ was put on notice of the material facts underlying the charges against him.

Accordingly, the Appeals Chamber, Judge Niang dissenting, dismisses these arguments.

205 The Appeals Chamber recalls in this regard that the mens rea and actus reus requirements for aiding and

abetting by omission are the same as for aiding and abetting by a positive act. Mrksi¢ and Sljivancanin Appeal
Judgement, para. 146. See Sainovic et al. Appeal Judgement, para. 1677, fn. 5510; Mrksi¢ and Sljivancanin Appeal
Judgement, para. 49.

206 Karemera and Ngirumpatse Appeal Judgement, paras 370, 399; Bizimungu Appeal Judgement, para. 99;
Pordevic Appeal Judgement, para. 588; Mrksic and Sljivancanin Appeal Judgement, para. 138.

207 Indictment, paras 88, 90.

Indictment, paras 46-47, p. 25.

Indictment, para. 39(c)(vii) (emphasis added).

See Mrksic and Sljivancanin Appeal Judgement, paras 139-141, where the Appeals Chamber determined that
the allegations put Sljivan¢anin on notice that he was charged with aiding and abetting by omission.

2 See supra, para. 65.
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70. As the Appeals Chamber, Judge Niang dissenting, considers that the Indictment provided
Pandurevi¢ with notice, it need not address his arguments regarding prejudice. Similarly, as
Pandurevic¢ has conceded that the Prosecution was not prevented from pleading aiding and abetting
by omission through the failure to discharge a legal duty so long as the pleading was sufficient to
put him on notice of these charges,212 it is not necessary for the Appeals Chamber to address his

arguments related to the state of the jurisprudence in 2006-2007.
4. Conclusion

71. For the above reasons, the Appeals Chamber, Judge Niang dissenting, finds that
Pandurevi¢ has failed to show that he lacked adequate notice that he was charged with having
aided and abetted by omission the murder of the Mili¢i Prisoners. The Appeals Chamber, Judge

Niang dissenting, therefore dismisses Pandurevi¢’s sub-ground of appeal 1.3.
E. Conclusion

72. The Appeals Chamber has dismissed all challenges relating to the Indictment.

212 See supra, note 182.
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IV. ADMISSIBILITY AND WEIGHT OF THE EVIDENCE

A. Introduction

73. Beara, Nikoli¢, and Mileti¢ present several challenges to the admission of evidence
(documentary and testimonial) by the Trial Chamber, some of which are combined with challenges

to the Trial Chamber’s assessment or weighing of that evidence.*"

74. Trial chambers exercise broad discretion in determining the admissibility of evidence. The
Appeals Chamber must thus accord due deference to a trial chamber’s decision in this respect.”'
The Appeals Chamber’s examination is consequently limited to establishing whether the Trial
Chamber abused its discretion by committing a discernible error. The Appeals Chamber will only
overturn a trial chamber’s discretionary decision where it is found to be: (1) based on an incorrect
interpretation of governing law; (2) based on a patently incorrect conclusion of fact; or (3) so unfair

. . . 215
or unreasonable as to constitute an abuse of discretion.

B. Impugned Decisions Not to Admit Evidence

1. Beara’s appeal (Ground 1)

75. Beara submits that the Trial Chamber erred in law and abused its discretion by not
admitting into evidence three statements pertaining to his driver Milo§ Tomovié, which he tendered
during cross-examination of Pandurevi¢ and which were relevant to his whereabouts.”'® Beara
argues that the Prosecution questioned Tomovi¢ on his whereabouts and stated that it knew that
Beara was in Belgrade on “the 13th through the 15th”, the importance of which the Trial Chamber
failed to recognise.”’’ Beara further argues that the statements were crucial for a proper assessment
of Pandurevi¢’s credibility and that the Trial Chamber contravened his right to impeach

., . . . . .. 218
Pandurevic¢ on cross-examination by denying their admission.

76. The Prosecution responds that the Trial Chamber acted within its discretion when declining

to admit these statements into evidence and that Beara fails to show otherwise.”"® It further argues

213 The Appeals Chamber furthermore addresses challenges to the admission of evidence, infra, paras 294, 297,

308-309, 317-318, 1314.

2 Sainovic et al. Appeal Judgement, paras 152, 161.

i Sainovic et al. Appeal Judgement, para. 29; Luki¢ and Luki¢ Appeal Judgement, para. 17; Krajisnik Appeal
Judgement, para. 81.

216 Beara’s Appeal Brief, intro before para. 3, paras 3, 5, 8; Appeal Hearing, AT. 163-164 (2 Dec 2013). See also
Beara’s Reply Brief, para. 8. As a result, according to Beara, his right to a fair trial was violated, leading to a
miscarriage of justice. Beara’s Appeal Brief, intro before para. 3, paras 3, 5, 16.

7 Appeal Hearing, AT. 164 (2 Dec 2013).

28 Beara’s Appeal Brief, paras 5-8. See also Beara’s Reply Brief, para. 7; Appeal Hearing, AT. 163-164
(2 Dec 2013).

29 Prosecution’s Response Brief (Beara), paras 7-8. See Appeal Hearing, AT. 214 (3 Dec 2013).
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that Beara fails to identify an adverse finding that would have been affected by the statements or to

explain how they contradicted Pandurevi¢’s testimony.**

77. The Appeals Chamber considers that Beara’s arguments lack specificity as to why the
admission of the statements into evidence was crucial to assessing the credibility of Pandurevic¢
with respect to Beara’s actions and whereabouts. Beara indicates that the issue is his alleged
presence in Belgrade from 13 to 15 July 1995, but does not demonstrate how that is relevant to
Pandurevic’s credibility or how it might show an error in the Trial Chamber’s decision not to
admit these statements into evidence. The Appeals Chamber therefore finds that Beara has failed to
substantiate his claim that the Trial Chamber abused its discretion in denying admission of the
statements and has not shown an error of law. The Appeals Chamber accordingly dismisses Beara’s

ground of appeal 1.

2. Nikoli¢’s appeal

(a) The Trial Chamber’s refusal to allow Defence expert witness and report (Ground 2)

78. Nikoli¢ submits that the Trial Chamber erred in law by not allowing him to call Professor
William Schabas as an expert witness and by not admitting the Schabas Report into evidence.*!
According to Nikoli¢, the Trial Chamber misconstrued the subject matter of the Schabas Report and
wrongly held, without providing reasons, that Schabas’s expertise fell directly within its
competence.222 Nikoli¢ further argues that the Trial Chamber erred by dismissing Schabas’s views
in the Trial Judgement without proper consideration.”® The Prosecution responds that the Trial

4

Chamber correctly denied Nikoli¢ permission to call Schabas as an expert witness,”* and that

Nikoli¢ suffered no prejudice.225

79. The Trial Chamber denied Nikoli¢ permission to call Schabas as an expert witness or tender
the Schabas Report as an expert report, reasoning that Schabas’s legal expertise fell within its

competence and that Nikoli¢ was free to incorporate into his submissions the legal analysis

220
221

Prosecution’s Response Brief (Beara), para. 9.
Nikoli¢’s Appeal Brief, para. 46, referring to a report provided by Professor William Schabas on “State Policy
as an Element of the Crime of Genocide” contained in Nikoli¢’s Final Brief (corrigendum filed on 15 September 2009)
(public), Annex D (“Schabas Report”). Nikoli¢ argues that this decision by the Trial Chamber violated his right under
Article 21(4)(e) of the Statute to obtain the attendance and examination of witnesses on his behalf. Nikoli¢’s Appeal
Brief, para. 46.
22 Nikoli¢’s Appeal Brief, paras 47-48, 50-51; Nikoli¢’s Reply Brief, paras 25-26. See also Nikoli¢’s Reply Brief,
para. 27.
= Nikoli¢’s Appeal Brief, para. 53; Nikoli¢’s Reply Brief, para. 28. Nikoli¢ submits that the errors can only be
remedied by calling Schabas to testify at the Appeal Hearing. Nikoli¢’s Appeal Brief, para. 54; Nikoli¢’s Reply Brief,
ara. 28.
2 Prosecution’s Response Brief (Nikoli¢), paras 40-41. See also Prosecution’s Response Brief (Nikolic),
ara. 42.
5)25 Prosecution’s Response Brief (Nikolic), paras 40, 43.
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contained in the Schabas Report.226 The Appeals Chamber recalls that trial chambers have the
discretion to bar the testimony of an expert witness called to give evidence on legal matters.””’
Nikoli¢ describes Schabas as an expert on the historical-legal evolution of genocide at the
intersection of the law of state responsibility and individual criminal responsibility.”*® This topic
falls squarely within the field of customary international law, which the Tribunal constantly
applies.229 Furthermore, Nikoli¢ incorporated the opinions contained in the Schabas Report into his
final brief and closing arguments,”® and the Trial Chamber considered these submissions.>' The

Appeals Chamber therefore dismisses Nikoli¢’s ground of appeal 2.

(b) The Trial Chamber’s refusal to grant protective measures to 3DW5 (Ground 15)

80. Nikoli¢ submits that the Trial Chamber erred in law and in fact by not granting protective
measures to Defence Witness 3DW5.2% According to Nikoli¢, the testimony would have further
exposed Prosecution Witness Srecko Aéimovic as unreliable and constituted a crucial factor in the
assessment of his credlblhty ? Nikoli¢ argues that no reasonable trial chamber could have found
that there were insufficient grounds for granting protective measures,”" and that the Trial Chamber
failed to provide a reasoned opinion for its refusal to grant protective measures.”> According to
Nikoli¢, the Trial Chamber further erred by denying, without a reasoned opinion, certification to
appeal the decision, which also prevented him from seeking a subpoena compelling the
testimony.236 Nikoli¢ argues that the Trial Chamber wrongly determined that the Defence withdrew
3DWS5, whereas it was 3DWS5 who refused to testify.23 7 Nikoli€¢ concludes that the Trial Chamber’s
refusal to grant protective measures to 3DW5 violated his rights under Article 21(4)(e) of the

Statute, thereby occasioning a miscarriage of justice and/or invalidating the Trial Judgement.”®

26 Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-T, Decision on the Admissibility of the Expert Report

and Proposed Expert Testimony of Professor Schabas, 1 July 2008, paras 8-9. See also Prosecutor v. Vujadin Popovic
et al., Case No. IT-05-88-T, Decision on the Request for Reconsideration of the Decision on the Admissibility of the
Expert Report and Proposed Expert Testimony of Professor Schabas, 30 July 2008, p. 2.
Nahimana et al. Appeal Judgement, paras 292-294. See also Sainovic et al. Appeal Judgement, para. 1295;

Renzaho Appeal Judgement, para. 289.
Nikoli¢’s Appeal Brief, paras 48, 50.
See, e.g., Kordi¢ and Cerkez Appeal Judgement, para. 66; Tadic Appeal Judgement, paras 194 et seq.
See Trial Judgement, paras 826-827. Cf. Nahimana et al. Appeal Judgement, para. 294.
Trial Judgement, paras §28-830.
2 Nikoli¢’s Appeal Brief, para. 252; Nikoli¢’s Reply Brief, para. 105. Though mindful that 3DW5 neither
testified nor was granted protective measures, the Appeals Chamber will use the pseudonym as it sees no reason to
reveal to the public that that person may have consented to testifying if he or she had been granted protective measures.
Cf. Léonidas Nshogoza v. The Prosecutor, Case No. ICTR-2007-91-A, Judgement, 15 March 2010, para. 67.
=3 Nikoli¢’s Appeal Brief, paras 252, 254, 260; Nikoli¢’s Reply Brief, para. 103.
2 Nikoli¢’s Appeal Brief, paras 253-255; Nikoli¢’s Reply Brief, para. 105. See also Nikoli¢’s Appeal Brief,
ara. 256; Nikoli¢’s Reply Brief, para. 102.

3 Nikoli¢’s Appeal Brief, paras 257-258; Nikoli¢’s Reply Brief, para. 104.
236 Nikoli¢’s Appeal Brief, paras 259, 262.
27 Nikoli¢’s Appeal Brief, para. 259; Nikoli¢’s Reply Brief, para. 103.
28 Nikoli¢’s Appeal Brief, paras 252, 260. The only sufficient remedy, according to Nikoli¢, would be to allow
3DWS5 to testify on appeal with protective measures. Nikoli¢’s Appeal Brief, para. 261. Nikoli¢ adds that if the Appeals

229
230
231

29
Case No.: IT-05-88-A 30 January 2015



81. The Prosecution responds that Nikoli¢ fails to demonstrate that the Trial Chamber erred.”*
The Prosecution submits that the proposed testimony would not have added any new evidence to
the record,”® that 3DW5 failed to meet the threshold requirements for obtaining protective

measures,”*' and that Nikoli¢ could have requested a subpoena to secure 3DW5’s testimony.242

82. The Appeals Chamber notes that Nikoli¢ premises his arguments on the Trial Chamber’s
alleged violation of his rights under Article 21(4)(e) of the Statute, which provides the accused with
the right “to examine, or have examined, the witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him”. The
Appeals Chamber considers that the Trial Chamber’s denial of protective measures and denial of
certification to appeal did not exhaust Nikoli¢’s avenues to obtain the attendance of 3DW5 before
the Trial Chamber. In particular, Nikoli¢ has failed to show that he did not have legal recourse to a
subpoena to compel 3DWS5 to testify.243 The record indicates that counsel for Nikoli¢ told 3DW5
that he would not force 3DWS5 to testify publicly and this in turn motivated counsel to withdraw
3DWS5 instead of seeking a subpoena.*** This was a choice made by Nikoli¢, not an error of the
Trial Chamber. The Appeals Chamber therefore considers that Nikoli¢’s argument is without merit

and dismisses his ground of appeal 15.

3. Mileti¢’s appeal (Ground 22)

83. Mileti¢ submits that the “Mladi¢ Diary”, which the Trial Chamber declined to admit into
evidence, had “the capacity to have a pivotal impact upon the assessment of [his] 1resp0nsibility”.245
Mileti¢ argues that the Mladic¢ Diary is relevant because, by not referring to him, it shows that he
did not have the supposed position of advisor or co-ordinator.**® He also submits that the Trial
Chamber erroneously treated as a bar table motion an application by Mileti€¢ to re-open his case,
and denied admission of documents that would have shed new light on his role and had an impact

on the Trial Judgement.**’ Mileti¢ argues that in both these instances the Trial Chamber misapplied

Rules 89(B) and (C) of the Rules of Procedure and Evidence of the ICTY (“Rules”), in violation of

Chamber does not grant him this remedy, he would seek a subpoena compelling 3DW5 to testify. Nikoli¢’s Appeal
Brief, para. 262.

29 Prosecution’s Response Brief (Nikolic), paras 228-237.

Prosecution’s Response Brief (Nikolic), paras 228, 232.

Prosecution’s Response Brief (Nikoli€), para. 233. See also Prosecution’s Response Brief (Nikoli€), para. 234.

Prosecution’s Response Brief (Nikolic), paras 232, 236.

See Prosecutor v. Radislav Krsti¢, Case No. IT-98-33-A, Decision on Application for Subpoenas, 1 July 2003,

240
241
242
243

ara. 15.
“ T. 25817-25819 (16 Sept 2008).
245 Mileti¢’s Appeal Brief, para. 422. See Mileti¢’s Appeal Brief, paras 421, 426. See also Appeal Hearing, AT.
434-435 (private session) (5 Dec 2013).
246 Mileti¢’s Reply Brief, para. 141. See also Miletic’s Appeal Brief, para. 422.
il Mileti¢’s Appeal Brief, paras 423, 426.
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its duty under the Statute to ensure a fair trial.”*® Mileti¢ concludes that the Trial Chamber’s refusal
to admit these exhibits into evidence has rendered the trial unfair and invalidates the verdict against

him on all counts.?*’

84. The Prosecution responds that Mileti¢ fails to show that the Trial Chamber abused its
discretion or that the admission into evidence of any of the documents would have had any impact

on the Trial Judgement.250

85. Regarding the documents other than the Mladi¢ Diary, Mileti¢’s argument lacks specificity
as to why they would have shed new light on his role and how they would have had an impact on
the Trial Judgement. As for the Mladi¢ Diary, Mileti¢ makes a general claim as to its relevance, but
does not show how its admission into evidence would have affected any relevant factual finding of
the Trial Chamber. The Appeals Chamber therefore finds that Mileti¢ has failed to present
sufficient arguments in support of his claims and thus has not shown an error of law. The Appeals

Chamber accordingly dismisses Mileti¢’s ground of appeal 22.

C. Admission of Statements (Beara’s Appeal)

1. Admission of Rule 92 guater statements of Miloslav Deronji¢ and Nada Stojanovié (Ground 2)

(a) Arguments of the Parties

86. Beara submits that the Trial Chamber erred in law and abused its discretion by admitting

into evidence, pursuant to Rule 92 quater of the Rules,>'

statements by Witnesses Miloslav
Deronji¢ and Nada Stojanovic’.252 Beara further contends that their admission into evidence violated

his right to a fair trial, prejudicing him and invalidating the Trial J udgement.253

8 Mileti¢’s Appeal Brief, paras 424-426; Mileti¢’s Reply Brief, para. 140.

249 Mileti¢’s Appeal Brief, para. 427.

250 Prosecution’s Response Brief (Miletic), paras 330-332; Appeal Hearing, AT. 472 (5 Dec 2013).
»l Rule 92 quater of the Rules provides as follows:

(A)  The evidence of a person in the form of a written statement or transcript who has subsequently
died, or who can no longer with reasonable diligence be traced, or who is by reason of bodily or mental
condition unable to testify orally may be admitted, whether or not the written statement is in the form
prescribed by Rule 92 bis, if the Trial Chamber:

(1) is satisfied of the person’s unavailability as set out above; and
(ii) finds from the circumstances in which the statement was made and recorded that it is reliable.

(B)  If the evidence goes to proof of acts and conduct of an accused as charged in the indictment, this
may be a factor against the admission of such evidence, or that part of it.

2 Beara’s Appeal Brief, intro before para. 9, paras 9, 14-16; Appeal Hearing, AT. 159 (2 Dec 2013); AT. 190-
191 (3 Dec 2013).
233 Beara’s Appeal Brief, intro before para. 9, paras 11, 14, 16.
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87. With regard to Deronji¢’s statement, Beara submits that the Appeals Chamber should
reconsider its decision affirming its admission into evidence due to a clear error of reasoning and
the necessity to prevent injustice.”* He maintains that Deronji¢’s statement pertains to his acts and
conduct, contains internal inconsistencies, is uncorroborated, and was not subject to
cross-examination by the Beara Defence.”> Beara claims that a decision issued by the KaradZic
Trial Chamber denied admission of the Deronji¢ statement into evidence for similar reasons.”®
According to Beara, both the Appeals Chamber and the Trial Chamber erred in failing to take the
approach adopted in the KaradZi¢ case and in failing to review all relevant factors associated with

the statement.>>’

He further argues that the Trial Chamber relied heavily on the Deronji¢ statement
in making several findings that led to his conviction, which justifies a reconsideration of the

Appeals Chamber’s interlocutory decision.”®

88. As for the Stojanovi¢ statement, Beara submits that it pertains to his acts and conduct as an
accused, was neither given under oath nor subject to cross-examination, lacks credibility due to
Stojanovic’s status as a suspect, was not corroborated by other credible and reliable evidence, and
was contradicted by other evidence. Beara also submits that the Stojanovic statement had an impact
on his verdict, as the Trial Chamber relied on Stojanovi¢’s evidence pertaining to Beara’s acts and
conduct for its finding that he was present at a site of mass execution on 14 July 1995 and

participated in the JCE to Murder.>

89. The Prosecution responds that Beara repeats trial arguments on the admission into evidence
of the statements but fails to show any error.”® It argues that the KaradZi¢ decision does not show a
clear error of reasoning or an injustice.261 The Prosecution further argues that Beara fails to show

an error in the Trial Chamber’s cautious reliance upon Deronji¢’s and Stojanovié’s evidence.”®

(b) Analysis

90. Beara requests that the Appeals Chamber reconsider its prior decision affirming the Trial

Chamber’s decision to admit Deronji¢’s statement into evidence.”® Thus, Beara attempts to

24 Beara’s Appeal Brief, para. 9; Beara’s Reply Brief, para. 9.

23 Beara’s Appeal Brief, paras 10-13; Beara’s Reply Brief, para. 10; Appeal Hearing, AT. 159 (2 Dec 2013); AT.
186, 191, 193 (3 Dec 2013).

256 Beara’s Appeal Brief, paras 12-14; Beara’s Reply Brief, para. 11; Appeal Hearing, AT. 191-192 (3 Dec 2013).
7 Beara’s Appeal Brief, paras 10-13; Appeal Hearing, AT. 192 (3 Dec 2013).

28 Beara’s Appeal Brief, para. 13; Beara’s Reply Brief, paras 10, 12; Appeal Hearing, AT. 192-193 (3 Dec 2013).
29 Beara’s Appeal Brief, para. 15; Beara’s Reply Brief, para. 13.

260 Prosecution’s Response Brief (Beara), paras 11-12, 14-16. See also Prosecution’s Response Brief (Beara),

ara. 19.
61

262
263

Prosecution’s Response Brief (Beara), para. 12.

Prosecution’s Response Brief (Beara), paras 11, 14-18.

Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-AR73.4, Decision on Beara’s and Nikoli¢’s
Interlocutory Appeals Against Trial Chamber’s Decision of 21 April 2008 Admitting 92 quater Evidence,
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relitigate an issue that the Appeals Chamber has already settled. The Appeals Chamber recalls that
it may reconsider a previous interlocutory decision if a clear error of reasoning has been
demonstrated or if it is necessary to prevent an injustice.264 Beara has failed to establish a clear
error of reasoning in the interlocutory decision. In particular, it is patently insufficient to refer to a
decision denying admission into evidence of the same statement issued by a trial chamber in
another case against another defendant. Indeed, “the probative value of a document may be assessed
differently in different cases, depending on the circumstances”.*®® Beara’s further argument
regarding how the Trial Chamber relied on the Deronji¢ statement in the Trial Judgement confuses
the separate issues of admission into evidence, which occurs during the trial, and the weight
ultimately given to the evidence in the Trial Judgement.266 The latter issue cannot justify a
reconsideration of the Appeals Chamber’s interlocutory decision on the former issue. Beara does
not advance any further arguments in support of his request for reconsideration. The Appeals

Chamber therefore concludes that Beara has failed to show that reconsideration 1s warranted.

91. The Stojanovic¢ statement is the transcript of a tape-recorded interview with Stojanovic¢
conducted by members of the Prosecution.”®” The Appeals Chamber has previously analysed the

reliability of a recorded interview, as follows:

A recorded questioning includes, by definition, all questions, all answers, every pause and request
for clarifications by all attendees. The parties and the Judges also have the possibility to listen to
the audio recording itself, which might provide additional guidance in the understanding of the
overall demeanor of the questioned person as well as of those questioning him. The danger that the
Prosecution uses this type of questioning to “craft” evidence against the (other) accused persons at
trial [...] is, in such instances, reduced to a minimum. In this sense, a recorded questioning may be
considered more reliable than a [Rule 92 bis] statement.”®®

In its decision to admit the statement into evidence, the Trial Chamber took into consideration that

269

it included evidence going to the acts and conduct of Beara,”” that Stojanovi¢ had been informed

270

that she was a suspect,””" that she was not cross-examined, and that her interview related to events

about which there was other evidence.””! This evidence included corroborating evidence that had

18 August 2008 (confidential). See also Miloslav Deronji¢, Ex. P03139a, “92 quater transcript” (19 Jan 2004)
(confidential).

264 The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-AR73(c), Decision on Motions for
Reconsideration, 1 December 2006, para. 6; Prosecutor v. Vojislav Sesvelj, Case No. IT-03-67-AR72.1, Decision on
Motion for Reconsideration of the “Decision on the Interlocutory Appeal Concerning Jurisdiction” Dated
31 August 2004, 15 June 2006, para. 9; Kajelijeli Appeal Judgement, para. 203.

Simba Appeal Judgement, para. 132. See Bizimungu Appeal Judgement, para. 210.

The Appeals Chamber considers Beara’s arguments regarding the Trial Chamber’s reliance on the Deronji¢
statement, infra, paras 1220 et seq.

267 Nada Stojanovi¢, Ex. 3D00511, “92 quater statement” (1 July 2002), p. 1; Popovic et al. Decision of
19 February 2009, paras 43-45.

Prlic et al. November 2007 Appeal Decision, para. 44.

Popovic et al. Decision of 19 February 2009, paras 42, 49.

Popovic et al. Decision of 19 February 2009, para. 44.

Popovic et al. Decision of 19 February 2009, para. 46.

266

269
270
271
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been subject to cross-examination.”’? In light of these considerations, the Appeals Chamber finds
that Beara has not shown that the Trial Chamber erred in law and abused its discretion by admitting

the Stojanovic statement into evidence pursuant to Rule 92 guater of the Rules.
92. The Appeals Chamber accordingly dismisses Beara’s ground of appeal 2 in its entirety.

2. Admission of statements of Borov¢anin and PW-116 (Ground 3 in part)

93. Beara submits that the Trial Chamber erred in law and abused its discretion by admitting
into evidence statements by Borov&anin and Prosecution Witness PW-116, respectively.””> With
regard to Borovcanin’s statement (“Borovcanin Interview”), Beara submits that it should not have
been admitted, as it asserts acts and conduct relating to him.”’* The Prosecution responds that Beara

fails to show any error regarding the admission of the statements.*’

94. With regard to the Borovcanin Interview, the Appeals Chamber recalls that it dismissed
Beara’s interlocutory appeal on the admission into evidence of this statement and notes that Beara
proffers no reason for reconsideration of that decision.’”® As for the statement of PW-116, the
Appeals Chamber considers that Beara has failed to articulate an error with respect to the

admission into evidence of this statement. Beara’s arguments are therefore dismissed.

D. Use of Untested and Uncorroborated Evidence

95. Popovi¢ and Beara present several challenges relating to the Trial Chamber’s use of

evidence that allegedly was neither tested in cross-examination nor corroborated by other evidence.

96. The Appeals Chamber recalls that a conviction may not rest solely, or in a decisive manner,
on the evidence of a witness whom the accused has had no opportunity to examine or to have
examined either during the investigation or at trial.””” This principle applies “to any fact which is

indispensable for a conviction”, meaning “the findings that a trier of fact has to reach beyond

2 Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-T, Decision on Motion on Behalf of Drago Nikoli¢

Seeking Admission of Evidence Pursuant to Rule 92 guater, 18 December 2008 (confidential), para. 47.
o Beara’s Appeal Brief, intro before para. 17, paras 17-20, 23.
2 Beara’s Appeal Brief, para. 18.
275 Prosecution’s Response Brief (Beara), paras 20-21, 30. See also Prosecution’s Response Brief (Beara),
ara. 31.
76 Popovic et al. Decision of 14 December 2007, paras 27-29, 47-52, p. 19 (Disposition).
7 Dordevic Appeal Judgement, para. 807; Haragija and Morina Contempt Appeal Judgement, para. 61; Popovic
et al. Decision of 14 December 2007, para. 48; Prli¢ et al. November 2007 Appeal Decision, para. 53. See also
Rukundo Appeal Judgement, paras 134-135.
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9 278

reasonable doubt”.”" It is considered to “run counter to the principles of fairness [...] to allow a

279
conviction based on evidence of this kind without sufficient corroboration”.

1. The evidence of PW-116

(a) Arguments of the Parties

(i) Beara’s Ground 3 in part

97. Beara submits that the Trial Chamber gave undue weight to PW-116’s transcript, which
was the only evidence of the Kravica Supermarket beatings and killings.*** Beara contends that the
Trial Chamber erred in relying on PW-116’s transcript to prove the Kravica Supermarket killings,
arguing that untested and uncorroborated evidence cannot be used to prove a charge against an
accused.”®! Beara concludes that the Trial Chamber’s errors violated his right to a fair trial,

invalidating the Trial Judgement.***

98. The Prosecution responds that Beara fails to show that the Trial Chamber erred.”®® The
Prosecution argues that Beara’s convictions are based on many killings other than the Kravica
Supermarket killings. Indeed, according to the Prosecution, PW-116’s evidence was not the sole or

284 The Prosecution

decisive basis for Beara’s conviction under any count of the Indictment.
submits that the Trial Chamber was not required to seek corroboration of untested evidence for each
separate charged event within a count.”® The Prosecution adds that requiring corroboration for
evidence admitted under Rules 92 bis and 92 quater of the Rules would undermine their purpose of
enhancing the efficiency and expedition of trials, particularly with regard to crime-base evidence.”*
In the alternative, the Prosecution argues that PW-116’s account of the Kravica Supermarket
killings was in fact corroborated by other circumstantial evidence, demonstrating a pattern of

conduct that may be used as corroboration.”’

278

o Prlic et al. November 2007 Appeal Decision, para. 59. See also Haradinaj et al. Appeal Judgement, fn. 252.
;

Haragija and Morina Contempt Appeal Judgement, para. 61, citing Prlic¢ et al. November 2007 Appeal
Decision, para. 59. See also Martic Decision of 14 September 2006, para. 20; Prosecutor v. Stanislav Galic, Case No.
IT 98-29-AR73.2, Decision on Interlocutory Appeal Concerning Rule 92bis(C), 7 June 2002, fn. 34.

Beara’s Appeal Brief, intro before para. 17, paras 20-21, 23.

Beara’s Appeal Brief, paras 20-22. See also Beara’s Reply Brief, para. 16.

Beara’s Appeal Brief, intro before para. 17.

Prosecution’s Response Brief (Beara), para. 23. See also Prosecution’s Response Brief (Beara), paras 24, 31.
Prosecution’s Response Brief (Beara), para. 24.

Prosecution’s Response Brief (Beara), para. 25.

Prosecution’s Response Brief (Beara), para. 26.

Prosecution’s Response Brief (Beara), paras 27-29.

281
282
283
284
285
286
287
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(i1)) Popovi¢’s appeal

99. Popovi¢ submits that the Trial Chamber erred in law and fact by finding that the Kravica
Supermarket killings occurred.”®® First, he argues that the evidence of PW-116, who was the only
witness to give evidence on the Kravica Supermarket killings, was uncorroborated and admitted
through Rule 92 bis(D) of the Rules thereby depriving him of an opportunity to challenge his
evidence by cross-examination.”® Second, Popovi¢ asserts that PW-116 did not witness any
killings, but only saw beatings and mistreatment.**® Third, he argues that the Trial Chamber erred in
proving one incident by using proof of other incidents.”®' Popovi¢ contends that successful proof of
other underlying acts cannot be viewed as corroborative evidence of a specific separate charge in

the Indictment.?*

100. The Prosecution responds that Popovi¢’s convictions are based on other analogous
“opportunistic” killings and that PW-116’s evidence regarding the Kravica Supermarket killings
does not form the sole or even a decisive basis for the conviction of any accused. The Prosecution

argues that this approach accords with relevant jurisprudence.””

(b) Analysis

101.  The evidence of PW-116 is in the form of a transcript of his trial testimony in the Krstic
case.”* PW-116 was not cross-examined on the part of his evidence in relation to the Kravica
Supermarket killings during the Krstic trial proceedings. The transcript of PW-116 was admitted
into evidence in the Popovic et al. case under former Rule 92 bis(D) of the Rules without cross-
examination by the Accused.”” In the present case, this transcript is the only evidence of crimes
committed near the Kravica Supermarket in the night between 13 and 14 July 1995, as charged in

paragraph 31.3 of the Indictment.**®

102. The Trial Chamber noted with regard to the Kravica Supermarket allegations “that the
circumstances described by PW-116 are analogous to those in other locations where ‘opportunistic’

killings have been found to have occurred”.*®” It then analysed the structure of the Indictment and

288
289
290
291
292

Popovi¢’s Appeal Brief, para. 426.

Popovic¢’s Appeal Brief, para. 427.

Popovic¢’s Appeal Brief, para. 427.

Popovi¢’s Appeal Brief, para. 428.

Popovi¢’s Appeal Brief, para. 428, referring to Trial Judgement, Dissenting and Separate Opinions of
Judge Kwon (“Judge Kwon Dissent”).

293 Prosecution’s Response Brief (Popovic), para. 286.

294 PW-116, Ex. P02205, “92bis transcript” (14 Apr 2000).

e Popovic et al. Decision of 12 September 2006, para. 81, p. 37 (Disposition); Prosecution 12 May 2006 Motion,
Annex A, p. 10.

296 Trial Judgement, para. 448.

27 Trial Judgement, para. 448. The term “opportunistic” was used by the Prosecution “to describe killings [...] by
individual soldiers, acting on their own, likely without orders from superior officers”. Indictment, para. 83. However, in
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concluded that since each count was underpinned by numerous factual allegations, “PW-116’s
uncorroborated evidence, in the context of the facts of this case, cannot be classified as evidence
which could form the sole or even a decisive basis for the conviction of any of the Accused”.”® The
Trial Chamber found that parts of the allegations in paragraph 31.3 of the Indictment were proven
on the basis of the untested and uncorroborated evidence of PW-116.>° The Kravica Supermarket
killings™ were included in the crimes underlying Popovi¢’s and Beara’s convictions under Counts

1, 3,5, and 6.

103. The Appeals Chamber must examine whether Popovi¢’s and Beara’s convictions rest
solely, or in a decisive manner, on the untested and uncorroborated evidence of PW-116. The Trial
Chamber found that other “opportunistic” killings had been proven and were foreseeable
consequences of the JCE to Murder.*”* No conviction for “opportunistic” killings was based on the
Kravica Supermarket events alone. The allegations contained in paragraph 31.3 of the Indictment
were therefore not indispensable for any of Popovi¢’s or Beara’s convictions. The Appeals
Chamber consequently finds that these convictions would stand even without the finding that the

Kravica Supermarket killings took place.

104.  Furthermore, the Appeals Chamber notes that the Trial Chamber’s approach is consistent
with the reasoning in Stakic, where the conviction on the charge of killing 77 Croats was upheld,
despite highlighting that the only evidence supporting the relevant finding was admitted under Rule
92 bis of the Rules and was untested.’® As in this case, the killing of the 77 Croats was one of
many Kkillings underlying the convictions for the counts of extermination, murder, and persecution
as crimes against humanity. The Appeals Chamber concludes that Popovi¢ has failed to show an
error in the Trial Chamber’s finding that the Kravica Supermarket killings were analogous to the

other “opportunistic” killings.*** The Appeals Chamber further observes that evidence that

the context of the JCE to Murder, the Appeals Chamber considers the term “opportunistic” killings to be inappropriate.
The word “opportunistic” implies a motive behind the killings, whereas the Trial Chamber found that there was a plan
“to murder the able-bodied Bosnian Muslim males from Srebrenica, and that [the plurality of persons in the JCE to
Murder] participated in the common purpose and shared the intent to murder”. (Trial Judgement, para. 1072, emphasis
added). It is therefore inappropriate to classify killings of able-bodied Bosnian Muslim men as “opportunistic” when
such killings were in fact the aim of the common purpose of the JCE to Murder. Although the Appeals Chamber
considers the term “opportunistic killings” to be imprecise in the context of the JCE to Murder, in light of the numerous
references to it throughout the Trial Judgement, including with respect to the JCE to Forcibly Remove, and the
submissions of the Parties, the Appeals Chamber will continue to refer to these killings as “opportunistic” killings, in
qguotation marks, throughout this Appeal Judgement. See also infra, fn. 4040.
8 Trial Judgement, para. 448.
Trial Judgement, paras 448-449. See also Trial Judgement, fn. 1614. The Trial Chamber made no finding on
the last sentence of paragraph 31.3 of the Indictment, which alleges that the detention of the prisoners at the Kravica
Supermarket on 13 and 14 July 1995 was supervised and co-ordinated by Popovi¢ and Beara. See Trial Judgement,
ara. 449.
300 Trial Judgement, paras 1169, 1187, 1192, 1196, 1303-1304, 1327, 1330, 1332.
Trial Judgement, paras 2104-2105, Disposition, Popovi¢ and Beara sections.
302 Trial Judgement, paras 354-361, 452-457, 460-463, 497, 1081-1082.
303 Staki¢ Appeal Judgement, para. 201(8).
30 Trial Judgement, para. 448.
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demonstrates a pattern of conduct may be used as corroborative evidence.’” The Appeals Chamber
recalls that this conclusion finds support in Rule 93(A) of the Rules, which allows for the admission
of evidence of a consistent pattern of conduct relevant to serious violations of international
humanitarian law in the interests of justice.3 06 Accordingly, the Appeals Chamber finds that
Popovi¢ and Beara have failed to identify an error by the Trial Chamber in relation to the admitted

evidence of PW-116.

2. The evidence of Borovéanin (Beara’s Ground 3 in part)

105. Beara submits that the Trial Chamber gave undue weight to the BorovCanin Interview,
considering that he had no opportunity to cross-examine Borov&anin.”’ According to Beara, the
Trial Chamber relied on the Borov€anin Interview to make various findings regarding him
including his involvement in a plan to murder.’®® Beara further submits that the evidence in the
Borovcanin Interview regarding his own acts and conduct was only corroborated in part, by
inconsistent and mutually contradictory evidence, and was contradicted by other evidence.”” The
Prosecution responds that Beara singles out the BorovCanin Interview, despite corroborative

evidence and other relevant factual findings showing his role in the murder operation.*'’

106.  The Trial Chamber admitted into evidence the BorovC€anin Interview, given by Borovcanin

311

to the Prosecution in 2002 when he was a suspect.” ~ At trial, BorovC€anin exercised his right not to

312 which resulted in his co-accused having no opportunity to cross-examine him. The

testify
Appeals Chamber has carefully reviewed the relevant parts of the Trial Judgement to which the
Parties referred’'® and considers that Beara’s convictions based on his participation in the JCE to
Murder rest on numerous different sources of evidence and that the Borov¢anin Interview was not
decisive in this regard. The Appeals Chamber therefore finds that Beara has failed to identify an
error by the Trial Chamber that could invalidate the Trial Judgement or result in a miscarriage of

justice.
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See Kupreskic et al. Appeal Judgement, para. 321.

Kupreskic et al. Appeal Judgement, para. 321.

Beara’s Appeal Brief, intro before para. 17, paras 18-19.

Beara’s Appeal Brief, para. 19.

Beara’s Appeal Brief, para. 19; Beara’s Reply Brief, para. 14.

Prosecution’s Response Brief (Beara), para. 22. See also Prosecution’s Response Brief (Beara), paras 20, 31.
Trial Judgement, para. 18; Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-T, Decision on the
Admissibility of the Borov€anin Interview and the Amendment of the Rule 65 ter Exhibit List, 25 October 2007,
para. 40; Popovic et al. Decision of 14 December 2007, paras 50-52; T. 19992-19993 (18 Jan 2008); Ex. P02853,
“Transcript of OTP Interview of Borov¢anin, 11 and 12 Mar 2002”. The Appeals Chamber notes that another statement
given by Borov¢anin was also admitted into evidence (Ex. P02852, “Transcript of OTP Interview of Borovcanin,
20 Feb 2002”) and that Beara does not specify in his ground of appeal to which statement he refers. However, the
Agpeals Chamber understands from his references to the Trial Judgement that he means Exhibit P02853.

3 Article 21(4)(g) of the Statute.

See Beara’s Appeal Brief, paras 18-19; Prosecution’s Response Brief (Beara), para. 22; Beara’s Reply Brief,
para. 14 and references cited therein.
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3. The evidence of PW-120 (Popovic’s appeal)

107.  Popovic submits that the Trial Chamber erred in finding that the Cerska Valley killings took
place on 13 July 1995. First, he argues that the evidence of Prosecution Witness PW-120, who was
the only witness to give evidence on the Cerska Valley killings, was admitted through Rule 92 bis
of the Rules, thereby depriving the Defence of an opportunity to test his evidence in cross-
examination.’"* Second, Popovi¢ asserts that the Trial Chamber contravened its own standard when
using PW-120’s evidence as the basis for his genocide conviction and to support the existence of

the plan to murder Bosnian Muslims captured from the column on 13 July 1995.%"

108. The Prosecution responds that the Trial Chamber properly relied on PW-120’s evidence
regarding an incident forming one of several allegations that cumulatively supported the charges
and that the Cerska Valley killings do not form the sole or even a decisive basis for Popovi¢’s
conviction for genocide or participation in the JCE to Murder.*'® It also submits that the trial record

corroborates PW-120’s evidence as to the day and occurrence of the Cerska Valley killings.”"’

109. The Appeals Chamber notes that Popovi¢ does not contest that executions took place in

Cerska Valley, only that they occurred on 13 July 199571

an argument which the Appeals
Chamber dismisses below.’'” The evidence of PW-120 is a transcript of the witness’s testimony in
the Krstic case. The witness was not cross-examined on that part of his evidence during the Krstic¢
trial. Similar to PW-116’s transcript, it was admitted into evidence in the present case under former

Rule 92 bis(D) of the Rules without cross-examination by the Accused.*®

110. The Appeals Chamber observes that PW-120’s evidence that the Cerska Valley killings took
place on 13 July 1995 is supported by forensic evidence and various adjudicated facts upon which
the Trial Chamber relied.”' Although the forensic evidence did not speak to the date of the killings,
a reasonable trial chamber could have relied on this combined body of evidence to find that the
Cerska Valley killings took place on 13 July 1995, particularly given the fact that the Trial Chamber

found “that the location identified by PW-120 is the same as the location of the grave exhumed in
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Popovic¢’s Appeal Brief, para. 208.

Popovic¢’s Appeal Brief, para. 209. See Popovic¢’s Reply Brief, para. 66.

Prosecution’s Response Brief (Popovic), para. 119.

Prosecution’s Response Brief (Popovic), para. 117.

Popovi¢’s Appeal Brief, para. 18.

319 See infra, paras 908-910.

320 Popovic et al. Decision of 12 September 2006, para. 81 (Disposition); Prosecution 12 May 2006 Motion,
Annex A, p. 10.

2! Trial Judgement, paras 411-413 & fns 1455-1463 (referring to Popovic et al. Decision of 26 September 2006);
Ex. P00611, “Report by William Haglund — Forensic Investigation of the Cerska Grave Site, 15 June 1998”; William
Haglund, Ex. P02150, “92 ter transcript”, KT. 3734-3742 (29 May 2000); Ex. P04490, “Update to the Summary of
Forensic Evidence — Exhumation of the Graves Related to Srebrenica — March 2009, by Dusan Janc, 13 March 2009”.
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1996”.%** Thus, Popovi¢ has failed to identify an error by the Trial Chamber in relation to the
admitted evidence of PW-120.

E. Admission of Other Documentary Evidence (Beara’s Ground 4)

1. Arguments of the Parties

111. Beara submits that the Trial Chamber erred in law and abused its discretion by admitting
into evidence and attaching improper weight to certain unreliable documents, namely various
intercepts, aerial images, and the Zvornik Brigade Duty Officer’s Notebook™ (“Duty Officer’s
Notebook™).** As a result, according to Beara, his right to a fair trial was violated, leading to a
miscarriage of justice.”* The Prosecution responds that the Trial Chamber properly admitted these

documents into evidence and that Beara’s ground of appeal 4 should be summarily dismissed.**®

112. Regarding the intercepts, Beara submits that the Trial Chamber erred in law by relying on
“the general procedures employed by the intercept operators” when assessing the reliability of the
intercepts.327 He also submits that the Trial Chamber failed to recognise reasonable interpretations
of the vague intercepted conversations in accordance with the principle that all reasonable
inferences should be made in favour of an accused.’”® The Prosecution responds that the Trial

Chamber properly admitted the intercepts as a contemporaneous record of VRS conversations.>>

113.  Concerning intercept PO1130, Beara argues that the Trial Chamber relied on the typed
version and disregarded Prosecution Witness PW-124’s testimony that the original handwritten

manuscript was more authoritative and that the words attributed to Beara in the typed version

should be attributed to “Ludi¢”.**"

1

The Prosecution responds that Beara repeats trial arguments

without showing an error.>

114.  With respect to intercept PO1164, Beara argues that the Trial Chamber should not have
admitted it since Prosecution Witness PW-132 testified that he never wrote Beara’s name in the

transcript, that it was revised and edited, and that someone else subsequently added the name

2 Trial Judgement, fn. 1455, para. 414. See also Trial Judgement, para. 410.

3 Ex. P00377, “Zvornik Brigade Duty Officers Notebook, 29 May—27 July 1995”.

3 Beara’s Appeal Brief, intro before para. 24, paras 24-36; Beara’s Reply Brief, paras 17-18.

3 Beara’s Appeal Brief, intro before para. 24.

326 Prosecution’s Response Brief (Beara), paras 32, 34-36, 38.

327 Beara’s Appeal Brief, para. 24.

328 Beara’s Appeal Brief, para. 25.

2 Prosecution’s Response Brief (Beara), paras 32-33.

330 Beara’s Appeal Brief, para. 26. Although Beara refers to “PW-127" in his submissions, the testimony which
he cites is that of PW-124.

31 Prosecution’s Response Brief (Beara), para. 34.
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“Beara” to the line of participants.®” Beara further argues that the Trial Chamber erred in its
assessment of the intercept by finding that the changes to it served to increase the reliability of the
identification of the participants in the conversation. The Prosecution responds that Beara repeats
trial arguments, while ignoring explanations provided by the intercept operator, and does not show

that the Trial Chamber’s analysis was unreasonable.”*

115. Regarding intercept PO1179, Beara argues that the Trial Chamber erred in admitting it into
evidence and relying on it, considering the testimony of Prosecution Witness PW-133 who
purported to identify Beara as a participant in the intercepted conversation based only on voice
recognition.3 * Beara argues, on the basis of PW-133’s evidence in a previous case and other
evidence in the present case, that PW-133 could not have recognised Beara’s voice.”*® The
Prosecution responds that Beara repeats trial arguments, while ignoring that three operators

independently and extemporaneously identified Beara as a participant in the conversation.>’

116. As for intercepts P01178 and PO1179, Beara argues that the Trial Chamber erred in
authenticating them based on the evidence of Prosecution Witness PW-157, who acknowledged not
remembering Beara’s voice characteristics. Further, Beara argues that PW-157 testified in the
Krstic trial that he was “most probably” a participant in the conversation recorded in PO1178 and
then retracted the words “most probably” in the Popovic et al. trial. According to Beara, PW-157
could not, contrary to his own assertion, have reviewed the transcript of his testimony in the Krszic
proceedings because it was not provided to him in a language he understands.**® The Prosecution
responds that PW-157 had a sound basis for recognising Beara’s voice, his correction of his
previous evidence was minor, and he was assisted by an interpreter when he reviewed his prior

evidence.*®

117. With regard to intercept PO1187, Beara argues that the Trial Chamber erred in admitting it
into evidence and in giving it any weight, as it was shown to be wholly unreliable by other
evidence, notably Prosecution Witness Nedeljko Trkulja’s denial that he had asked to see or talk to
Beara as alleged in the intercept.”*® The Prosecution responds that Beara repeats trial arguments

without showing that the Trial Chamber’s analysis was unreasonable.**!
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Beara’s Appeal Brief, para. 27; Beara’s Reply Brief, para. 17.

Beara’s Appeal Brief, para. 27.

Prosecution’s Response Brief (Beara), para. 34.

Beara’s Appeal Brief, para. 28.

Beara’s Appeal Brief, para. 28.

337 Prosecution’s Response Brief (Beara), para. 34; Appeal Hearing, AT. 220-221 (3 Dec 2013).
338 Beara’s Appeal Brief, para. 29.

339 Prosecution’s Response Brief (Beara), para. 34.

Beara’s Appeal Brief, para. 30; Beara’s Reply Brief, para. 18.

34 Prosecution’s Response Brief (Beara), para. 34.
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118. Concerning the Duty Officer’s Notebook, Beara argues that the Trial Chamber erred in
admitting it into evidence and giving it any weight, while unreasonably disregarding indications
that it was altered and contains ten pages by unknown authors as well as entries concerning Beara
that were written asynchronously.*** The Prosecution responds that Beara repeats trial arguments

and attempts to substitute his own evaluation of the evidence for that of the Trial Chamber.**

119. Finally, Beara argues that the Trial Chamber erred in admitting into evidence and relying
on certain aerial images because: (1) Prosecution expert Witness Jean René Ruez impermissibly
added and removed dates on them; (2) reliance on aerial images may be misleading and inaccurate;
and (3) such images do not exist for every relevant calendar day.3 * Beara seems to argue that the
chronological lacunae in the aerial images of grave sites prevent them from establishing with
sufficient precision the time of alleged executions.”* The Prosecution argues that Beara repeats

trial arguments without demonstrating that the Trial Chamber erred.’ 46

2. Analysis

120. The Appeals Chamber first turns to Beara’s challenges to the admission of evidence, which
are based on an alleged lack of probative value. Beara appears to challenge the admission of all the
above-mentioned exhibits, but only provides clear arguments for some of them. The Appeals
Chamber dismisses as undeveloped those of his assertions that are not linked to identified exhibits
and supported by specific arguments.”*’ Beara’s specific challenges to the admission of P01164,
PO1179, PO1187, and the Duty Officer’s Notebook cannot establish that these contemporaneous
documents are so devoid of probative value that their admission into evidence constituted an abuse

348

of discretion and a discernible error by the Trial Chamber.”” The Appeals Chamber consequently

dismisses all challenges to the admission of evidence under Beara’s ground of appeal 4.

121.  Turning to Beara’s challenges to how the Trial Chamber assessed or weighed the evidence,
the Appeals Chamber finds that Beara has failed to develop his general arguments regarding the
intercepts, namely that the Trial Chamber failed to accept other reasonable interpretations of the
intercepted conversations more favourable to him and erred in law by relying on the general
procedures employed by intercept operators. The Appeals Chamber therefore dismisses these

arguments.
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Beara’s Appeal Brief, paras 31-32; Beara’s Reply Brief, para. 19.

Prosecution’s Response Brief (Beara), para. 35.

Beara’s Appeal Brief, paras 33-36. See also Beara’s Reply Brief, para. 20.

Beara’s Reply Brief, para. 20.

Prosecution’s Response Brief (Beara), paras 36-37.

The Appeals Chamber further observes that Beara has not identified, by exhibit number, the aerial images that
he argues should not have been admitted into evidence.
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122. Regarding Beara’s arguments about P01130 and that the Trial Chamber disregarded
PW-124’s evidence, the Appeals Chamber has carefully examined intercept PO1130 and the parts of
PW-124’s testimony to which the Parties referred. Contrary to Beara’s contentions, the Trial
Chamber considered PW-124’s evidence that he identified Beara because Beara introduced
himself as such and could be heard very clearly. The Trial Chamber also considered that PW-124’s
corrections to the intercept added to its reliability because PW-124 had made the alterations upon
listening to the conversation again.’* Accordingly, the Appeals Chamber finds that Beara has not

demonstrated any error in this analysis and therefore dismisses these arguments.

123.  The Appeals Chamber has also carefully examined intercept PO1164 and the parts of the
trial record and Trial Judgement to which the Parties referred. The Trial Chamber found in
particular that the corrections made to the transcript of the intercept after PW-132 listened to the
conversation multiple times “improve[d] the reliability of the identification of the participants and

the content of the intercept”.3 % The Appeals Chamber finds that Beara has failed to show any error.

124.  The Appeals Chamber’s scrutiny of intercept PO1179 and the portions of PW-133’s
testimony to which Beara referred reveals that he misrepresents PW-133’s testimony on several
occasions. The Appeals Chamber finds that Beara has failed to show that PW-133 could not have
recognised his voice and notes that the Trial Chamber found that three different operators in three
different locations identified Beara as a participant in the conversation based on, inter alia, voice
recognition and Beara introducing himself.>>' Beara has therefore failed to show that the Trial

Chamber erred in giving weight to P01179.

125.  As for the Trial Chamber’s reliance on the testimony of PW-157 to authenticate PO1178 and
PO1179, the Appeals Chamber first notes that while PW-157 testified that he could not remember
Beara’s voice characteristics at the time of his testimony in 2007, he was able to recognise Beara’s
voice at the time of intercepting the conversation.”>> The Appeals Chamber further considers that
the difference between identifying a speaker as Beara and identifying him as “most probably”
Beara could, in the context, reasonably be qualified as minor.”>® The Appeals Chamber notes that
any contradiction in PW-157’s testimony regarding his review of his prior testimony>>* concerns a

peripheral matter unrelated to PW-157"s authentication of P01178 and P01179. It does not follow

8 See Ntagerura et al. Appeal Judgement, para. 273; Rutaganda Appeal Judgement, para. 266; Akayesu Appeal

Judgement, para. 286.

9 Trial Judgement, para. 1233.

Trial Judgement, para. 1234.

Trial Judgement, para. 1236.

32 PW-157, T. 7222 (9 Feb 2007).

393 The Appeals Chamber notes that the Prosecution did not dispute Beara’s assertion as to the difference in
PW-157’s testimony on this topic in the Krstic and Popovic et al. cases.

™ See PW-157, T. 7162, 7221 (9 Feb 2007).
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that PW-157 is a generally unreliable witness or that no reasonable trier of fact could have relied on
PW-157 to authenticate PO1178 and PO1179. The Appeals Chamber therefore finds that Beara has
failed to show that the Trial Chamber erred in relying on the evidence of PW-157.

126. Intercept PO1187 records “Cerovi¢” as saying that “Trkulja was here with me just now and
he was looking for you”.355 Beara directs the Appeals Chamber to a part of the testimony of
Witness Trkulja denying that he ever asked to see or talk to Beara.”™ Even assuming that the
“Trkulja” mentioned in PO1187 is Witness Trkulja, the mere discrepancy between the two sources
of evidence is patently insufficient to show that the Trial Chamber erred in giving weight to
P01187, particularly as there was corroborating evidence.”’ Since Trkulja’s evidence forms the

358

basis of the only discernible challenge to the Trial Chamber’s reliance on PO1187,”"" the Appeals

Chamber finds that Beara has failed to show that the Trial Chamber erred.

127. Regarding the Duty Officer’s Notebook, Beara repeats arguments rejected by the Trial
Chamber.” He questions the origin, timing, and integrity of certain parts of the notebook but does
not show that the Trial Chamber relied, let alone erred in relying, upon those specific parts. The
Appeals Chamber also notes the Trial Chamber’s findings that various entries in the Duty Officer’s
Notebook were confirmed and explained by numerous witnesses and were consistent with
documentary evidence.’® Accordingly, Beara has failed to show that no reasonable trier of fact
could have concluded that the Duty Officer’s Notebook is accurate, authentic, and reliable.*®! Thus,

the Appeals Chamber dismisses Beara’s arguments.

128.  Finally, the Appeals Chamber considers that Beara has failed to show how the alteration of
aerial images by Witness Ruez affects their probative value to the point that no reasonable trial
chamber could have relied on them. Similarly, the Appeals Chamber finds that the argument that
aerial images do not exist for every relevant calendar day or that such images lack chronological
information is too vague to succeed. Beara neither points to specific days lacking such images or
specific images lacking such information, nor does he show how the Trial Chamber’s reliance on
any aerial images was rendered unreasonable. As for the assertion that reliance on aerial images

may be misleading and inaccurate, it is far too undeveloped for the Appeals Chamber to analyse its

3% Ex. P01187a, “Intercept, 16 July 1995, 11:11 hours”.

356 Beara’s Appeal Brief, para. 30, referring to Nedeljko Trkulja, T. 15133 (10 Sept 2007).

37 Trial Judgement, para. 1286.

38 Beara makes two other arguments with regard to Exhibit PO1187, one which is a mere assertion without any
reference to the trial record, and one which concerns another exhibit. The Appeals Chamber therefore dismisses these
arguments.

359 See Trial Judgement, paras 78-79, 82.

360 Trial Judgement, para. 82.

361 Trial Judgement, para. 82.
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possible merits. The Appeals Chamber therefore dismisses Beara’s arguments with regard to the

Trial Chamber’s reliance on certain, unspecified, aerial images.
129.  The Appeals Chamber accordingly dismisses Beara’s ground of appeal 4 in its entirety.
F. Conclusion

130. The Appeals Chamber has dismissed all challenges regarding admissibility or weight of

evidence covered in the present chapter.
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V. WITNESS CREDIBILITY

A. Applicable Law

1. Discretionary decisions on assessment of credibility

131. The Appeals Chamber recalls that a trial chamber is best placed to assess the credibility of a

3 . . . .
62 and therefore has broad discretion in assessing

witness and reliability of the evidence adduced,
the appropriate weight and credibility to be accorded to the testimony of a witness.’ %3 Indeed, the
ICTR Appeals Chamber has previously noted that it “is loathe to disturb such credibility
assessments”.*** As with other discretionary decisions, the question before the Appeals Chamber is
not whether it “agrees with that decision” but “whether the trial chamber has correctly exercised its
discretion in reaching that decision”.*® The party challenging a discretionary decision by the trial
chamber must demonstrate that the trial chamber has committed a discernible error. The Appeals
Chamber will only overturn a trial chamber’s discretionary decision where it is found to be: (1)
based on an incorrect interpretation of governing law; (2) based on a patently incorrect conclusion
of fact; or (3) so unfair or unreasonable as to constitute an abuse of discretion.*® In such cases the
Appeals Chamber will deem that the witness evidence relied on by the Trial Chamber could not

have been accepted by any reasonable tribunal of fact or that the evaluation of the evidence was

“wholly erroneous”, and proceed to substitute its own finding for that of the Trial Chamber.’ 67

132. The Appeals Chamber is mindful that when exercising its broad discretion, a trial chamber
has to consider relevant factors on a case-by-case basis, including the witness’s demeanour in court;
his role in the events in question; the plausibility and clarity of his testimony; whether there are
contradictions or inconsistencies in his successive statements or between his testimony and other
evidence; any prior examples of false testimony; any motivation to lie; and the witness’s responses

during cross-examination.”® The Appeals Chamber recalls that the many potential factors relevant

362

Sainovic et al. Appeal Judgement, paras 437, 464, 1296; Lukic and Luki¢ Appeal Judgement, para. 296. See
Dordevic Appeal Judgement, para. 395.

363 Dordevic Appeal Judgement, paras 781, 797, 819; Ndahimana Appeal Judgement, paras 43, 93; Lukic and
Lukic Appeal Judgement, paras 86, 235, 363, 375.

0 Nizeyimana Appeal Judgement, para. 56; Hategekimana Appeal Judgement, para. 202; Second Muvunyi
Appeal Judgement, para. 26, citing Ntakirutimana and Ntakirutimana Appeal Judgement, para. 244. See Sainovic et al.
A;)peal Judgement, para. 1384.

36 Prosecutor v. Ante Gotovina et al., Case No. IT-06-90-AR73.1, Decision on Miroslav Separovié’s
Interlocutory Appeal Against Trial Chamber’s Decisions on Conflict of Interest and Finding of Misconduct,
4 May 2007, para. 11; Prosecutor v. Milan Lukic¢ and Sredoje Lukic¢, Case No. 1T-98-32/1-AR65.1, Decision on
Defence Appeal Against Trial Chamber’s Decision on Sredoje Lukic¢’s Motion for Provisional Release, 16 April 2007,
para. 4; Prosecutor v. Mico Stanisic, Case No. IT-04-79-AR65.1, Decision on Prosecution’s Interlocutory Appeal of
Mico Stanisic’s Provisional Release, 17 October 2005, para. 6.

366 See supra, para. 74.

367 Kupreskic et al. Appeal Judgement, paras 30, 41, 130, 225. See also supra, para. 20.

368 Nzabonimana Appeal Judgement, para. 45; Nchamihigo Appeal Judgement, para. 47, referring to Nahimana et
al. Appeal Judgement, para. 194. See Nizeyimana Appeal Judgement, para. 92.
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36 .
° the witness’s

to the trial chamber’s assessment of a witness’s credibility include corroboration,
close personal relationship to an accused,””® and the witness’s criminal history.””' The application of
these factors, and the positive or negative impact they may have on the witness’s credibility, varies
according to the specific circumstances of each case.”’ Finally, a trial chamber can reasonably

accept certain parts of a witness’s testimony and reject others.*”

2. Reasoned opinion

133.  The Appeals Chamber recalls that a trial chamber is not required to set out in detail why it
accepted or rejected a particular testimony,”’* and that an accused’s right to a reasoned opinion does
not ordinarily demand a detailed analysis of the credibility of particular witnesses.”> However, a
trial chamber must provide reasons for accepting testimony despite alleged or material

inconsistencies when it is the principal evidence relied upon to convict an accused.®’®

3. Accomplice witnesses

134. The Appeals Chamber recalls that a trial chamber has the discretion to rely upon evidence
of accomplice witnesses. However, when weighing the probative value of such evidence, the trial
chamber is bound to carefully consider the totality of the circumstances in which it was tendered. In
particular, consideration should be given to circumstances showing that accomplice witnesses may
have motives or incentives to implicate the accused person before the Tribunal or to lie.’”” The
Appeals Chamber also recalls that evidence of witnesses who might have motives or incentives to
implicate the accused is not per se unreliable, especially where such a witness may be thoroughly
cross-examined; therefore, reliance upon this evidence does not, as such, constitute an error of

law.””® However, a trial chamber must explain the reasons for accepting the evidence of such a

369

Nchamihigo Appeal Judgement, para. 47, referring to Simba Appeal Judgement, para. 24.
370

Nizeyimana Appeal Judgement, para. 57; Kanyarukiga Appeal Judgement, para. 121, referring to Bikindi
Appeal Judgement, para. 117.

Nzabonimana Appeal Judgement, para. 93, referring to Bagosora and Nsengiyumva Appeal Judgement,
ara. 264, Kamuhanda Appeal Judgement, para. 142.
> Nchamihigo Appeal Judgement, para. 47, referring to Simba Appeal Judgement, para. 24.
n Sainovic et al. Appeal Judgement, paras 294, 336, 342, 382, 437, 564, 644; Ndahimana Appeal Judgement,
para. 183; Boskoski and Tarculovski Appeal Judgement, para. 59 and references cited therein. See Bagosora and
Nvengtyumva Appeal Judgement, para. 253.

Gatete Appeal Judgement, para. 136; Ntabakuze Appeal Judgement, para. 161; Bagosora and Nsengiyumva
A;)peal Judgement, para. 269. See Lukic and Luki¢ Appeal Judgement, para. 112.

Kajelijeli Appeal Judgement, para. 60.
Haradinaj et al. Appeal Judgement, paras 129, 134, 252; Kupreskic et al. Appeal Judgement, paras 135, 202.
See First Muvunyi Appeal Judgement, paras 144, 147. See also Bizimungu Appeal Judgement, para. 64; Kajelijeli
APpeal Judgement, para. 61.

Bizimungu Appeal Judgement, para. 63; Lukic and Lukic Appeal Judgement, para. 128 and references cited
therein. See Karemera and Ngirumpatse Appeal Judgement, para. 42.
3 Sainovic et al. Appeal Judgement, para. 1101; Krajisnik Appeal Judgement, para. 146.
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. 37 . . . ey eqe
witness.””” Particularly relevant factors for the assessment of accomplice witnesses’ credibility
include:

the extent to which discrepancies in the testimony were explained; whether the accomplice witness

has made a plea agreement with the Prosecution; whether he has already been tried and, if

applicable, sentenced for his own crimes or is still awaiting the completion of his trial; and
whether the witness may have any other reason for holding a grudge against the accused.**

135. A trial chamber’s discretion to rely on uncorroborated, but otherwise credible, witness
testimony applies equally to the evidence of witnesses who may have motive to implicate the

accused, provided that appropriate caution is exercised in the evaluation of their testimonies.™'
4. Inconsistencies

136. The Appeals Chamber recalls that it is not an error of law per se to accept and rely on
evidence that is inconsistent with a prior statement or other evidence adduced at trial.>® A trial
chamber has the discretion to accept a witness’s evidence, notwithstanding inconsistencies between
the said evidence and his previous statements.”® However, a trial chamber must take into account
any explanations offered for such inconsistencies when determining the probative value of the

evidence.®*

137.  Similarly, a trial chamber has the discretion to evaluate any inconsistencies that may arise
within or among witnesses’ testimonies and to determine whether, in the light of the overall
evidence, the witnesses were reliable and credible.*® Considering that minor inconsistencies
commonly occur in witness testimony without rendering it unreliable, it is within the discretion of a
trial chamber to evaluate discrepancies and to consider the credibility of the evidence as a whole,

without explaining its decision in every detail **°

B. Introduction

138. Popovié, Beara, Nikoli¢, and Mileti¢ present challenges concerning the credibility of
witnesses who testified in this case. In the present section, the Appeals Chamber will address the

arguments that relate to alleged errors in the Trial Chamber’s assessment of the overall credibility

3 See Lukic and Lukic¢ Appeal Judgement, para. 128; Haradinaj et al. Appeal Judgement, para. 242; Krajisnik

A&)peal Judgement, para. 146.

3 Nchamihigo Appeal Judgement, para. 47 (internal references omitted) and references cited therein.

Sainovic et al. Appeal Judgement, para. 1101, referring to Nchamihigo Appeal Judgement, paras 42-48.
Sainovic et al. Appeal Judgement, para. 424; Nchamihigo Appeal Judgement, para. 201 and references cited

381
382
therein.
383

Dordevic Appeal Judgement, para. 422; Rukundo Appeal Judgement, para. 86 and references cited therein.
384 %

Sainovic et al. Appeal Judgement, para. 424; Nchamihigo Appeal Judgement, para. 201 and references cited
therein.
3 See Karemera and Ngirumpatse Appeal Judgement, paras 179, 467-468; Dordevi¢ Appeal Judgement,
paras 395, 422; Ndahimana Appeal Judgement, para. 93; First Muvunyi Appeal Judgement, para. 144.
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of those witnesses. Matters that deal with the Trial Chamber’s reliance on specific parts of their

evidence are discussed in those sections of the Judgement to which that evidence relates.
C. PW-168

139. [REDACTED]387 [REDACTED] he testified before the Trial Chamber as Prosecution
Witness PW-168 for 18 days and his evidence was subject to cross-examination by all seven
accused.®® The Trial Chamber stated that it considered PW-168’s [REDACTED] as well as his
statements [REDACTED] for the purpose of assessing his credibility but did not rely on them for
other purposes.”® At trial, Popovi¢, Beara, Nikoli¢, and Pandurevi¢ challenged PW-168’s
credibility.” The Trial Chamber concluded that PW-168 was an overall credible witness with the
caveat that this conclusion did not mean it accepted his evidence in its entirety, and that the Trial
Chamber would remain vigilant throughout the assessment of his evidence to the possibility that
PW-168 erroneously reconstructed events in his mind based on a misinterpretation of documentary

material. !

140.  On appeal, Popovi¢, Beara, and Nikoli¢ allege that the Trial Chamber erred in finding
PW-168’s testimony credible.

1. Popovic’s appeal

141. Popovi¢ submits that the Trial Chamber erred in accepting as credible the evidence of
PW-168 who minimised his own liability while falsely incriminating others, including Popovi(f.‘q’92
Popovi¢ adds that the Trial Chamber unreasonably considered that PW-168’s credibility was not
affected by [REDACTEDY] that could incriminate him with regard to the Srebrenica events.”” The
Prosecution argues that the Trial Chamber carefully assessed the evidence and overall credibility of
PW-168 as well as Defence challenges and that Popovié¢’s arguments should be summarily

N 394
dismissed.*

142. The Appeals Chamber notes that Popovi¢ provides very few references to the trial record in
support of his submissions on PW-168’s overall credibility and that the ones he does provide are

clearly insufficient to sustain his allegations, let alone show that the Trial Chamber erred in its

386 Dordevic Appeal Judgement, para. 797; Lukic and Lukic¢ Appeal Judgement, paras 112, 135; Kvocka et al.

APpeal Judgement, para. 23. Cf. supra, note 376.

3 Trial Judgement, para. 28, referring to [REDACTED].

Trial Judgement, para. 31.

Trial Judgement, para. 29 & fn. 38, para. 30.

Trial Judgement, paras 32, 34-41, 44; Beara’s Final Brief, paras 187 et seq.

1 Trial Judgement, paras 33, 42-43, 45-47.

392 Popovic¢’s Appeal Brief, paras 215, [REDACTED]; Popovic¢’s Reply Brief, paras 113, 116; [REDACTED].

393 Popovic¢’s Appeal Brief, paras 242-243.

. Prosecution’s Response Brief (Popovic), paras 135-142; Appeal Hearing, AT. 101-102, 111-112 (2 Dec 2013).

388
389
390
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assessment of PW-168’s evidence. With regard to PW-168’s [REDACTED], Popovi¢ does not
demonstrate any error in the Trial Chamber’s finding that while PW-168 lacked candour in this
regard it was not “sufficiently material to the facts of the case so as to raise doubts about his

el 0710, 99 3 ) 1 1
credibility”.** Popovi¢’s arguments are therefore dismissed.

2. Beara’s appeal (Ground 5 in part)

(a) Arguments of the Parties

143.  Beara argues that the Trial Chamber erred in law and abused its discretion in allowing or
admitting, and giving undue weight to, the testimony of PW-168,° which “should have been
carefully scrutinized” due to the fact that [REDACTED].”” Beara asserts that no weight should
have been accorded to the evidence of PW-168, who had lied [REDACTED].**® Beara argues that
PW-168: (1) attempted to influence other witnesses, including [REDACTED] to corroborate certain
events; (2) “acknowledged that he [REDACTED] and that he previously lied about his involvement
[REDACTED]”; (3) offered to say whatever needed in relation to Exhibit [REDACTED]; and (4)
had extensive access to “documents and statements” [REDACTED] and constructed his evidence

accordingly.*®

144.  In response, the Prosecution submits that the Trial Chamber carefully and properly assessed
PW-168’s credibility and that Beara’s arguments should be dismissed as he simply repeats

arguments made at trial without showing that the Trial Chamber erred.*”

(b) Analysis

145. Beara’s assertions that PW-168 lied [REDACTED] and continued to minimise his role in
the crimes [REDACTED] are without any supporting references and therefore fail. The Trial
Chamber expressly considered that PW-168 had lied [REDACTED]. However, the Trial Chamber
found that his previous motivations to lie “no longer existed when he provided his testimony”, and
his prior lies therefore did “not raise issues as to the credibility of his testimony”.*"' Beara has

failed to show that the Trial Chamber abused its discretion in making these findings.

146. Concerning PW-168’s alleged pressure on witnesses, Beara directs the Appeals Chamber to

a section of the transcripts wherein the Prosecution confronted PW-168 with the allegation that

Trial Judgement, para. 37.

Beara’s Appeal Brief, intro before para. 37, paras 48-49, 51. See also Beara’s Reply Brief, para. 25.
Beara’s Appeal Brief, para. 48.

Beara’s Appeal Brief, paras 48-49; Beara’s Reply Brief, para. 25.

Beara’s Appeal Brief, para. 49 (internal references omitted). See also Beara’s Reply Brief, para. 25.
Prosecution’s Response Brief (Beara), paras 52-59.

Trial Judgement, para. 38.

396
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399
400
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[REDACTED] had felt pressured by him, and in which PW-168 testified that he “never put any

pressure on anybody”.402 Beara has thus failed to substantiate this allegation.

147. Beara refers to a part of PW-168’s testimony in which he acknowledges [REDACTED].
However, Beara has failed to demonstrate that, as a consequence, no reasonable trial chamber
could have found PW-168’s lack of candour insufficiently material to the facts of the case so as to

raise doubts about his credibility.*"

148. Regarding Exhibit [REDACTED], and contrary to Beara’s allegation, PW-168 merely
explained that what he had said during the proofing session reflected that he had no further

arguments to convince the Prosecution regarding the proper interpretation of the document.***

149.  With respect to PW-168’s access to “documents and statements” [REDACTED], the Trial
Chamber concluded that PW-168 did not deliberately construct false evidence on the basis of that
material and that the possibility of some occasional erroneous reconstruction of the events did not
detract from his overall credibility.*”> Beara simply disagrees with this conclusion and has failed to

show that the Trial Chamber erred.

150. For the foregoing reasons, the Appeals Chamber dismisses Beara’s arguments under his
ground of appeal 5 with regard to the overall credibility of PW-168. The Appeals Chamber further
dismisses Beara’s contention that the Trial Chamber should not have allowed or admitted
PW-168’s testimony, as Beara advances no arguments relevant to the admission of evidence or

calling of witnesses.

3. Nikoli¢’s appeal

(a) Arguments of the Parties

(i) Nikoli¢’s Ground 10

151. Nikoli¢ submits that the Trial Chamber erred in law by failing to impose sanctions for
violations committed by the Prosecution [REDACTED].**® Nikoli¢ claims that because the
Prosecution did not provide records or notes [REDACTED], he could not fully expose PW-168’s

untruths.*"’

402 Beara’s Appeal Brief, para. 49, referring to PW-168, T. 15939 (closed session) (27 Sept 2007).
403 Trial Judgement, para. 37.

404 PW-168, T. 15946-15947 (closed session) (27 Sept 2007).

405 Trial Judgement, paras 44-47.

406 Nikoli¢’s Appeal Brief, para. 158.

407 Nikoli¢’s Appeal Brief, para. 158; Nikoli¢’s Reply Brief, para. 62.
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152.  Nikoli¢ argues that the Trial Chamber erred in misapplying Rule[REDACTED] 66 of the
Rules [REDACTED].**® [REDACTED] Nikolic¢ asserts that the application of Rule 66(A)(ii) of the
Rules [REDACTED] requiring that a recording be made [REDACTED].*” [REDACTED]""
[REDACTED]*"!

153.  Nikoli¢ contends that the Trial Chamber erred in holding [REDACTED] that “recordings
and notes [REDACTED] are not subject to disclosure by virtue of Rule 70(A)” of the Rules.*!?
[REDACTED] fall outside the scope of Rule 70(A) of the Rules which deals with the investigatory
or preparatory stages of the case.*'” Moreover, according to Nikoli¢, in light of the Prosecution’s
failure to record [REDACTED], it was obliged to provide notes related thereto as the sole means to
alleviate the prejudice caused to Nikoli¢’s defence.*'* Nikoli¢ contends that while the Prosecution
asserted that the notes, later destroyed, were incorporated into [REDACTED] the latter does not
fully reflect [REDACTED] and it is impossible to verify that the former fully incorporates the
missing aspects of [REDACTED].*" Lastly, Nikoli¢ argues that the Trial Chamber erred in failing

to grant certification to appeal [REDACTED].416

154.  Nikoli¢ argues that these alleged violations and errors compromised his “right to full answer
and defence” and invalidate the Trial Judgement because he could not effectively cross-examine
PW-168 and ultimately establish that PW-168 falsely implicated him.*"” He further contends that
the Trial Chamber compounded its error by dismissing his request that it call as a witness an
interpreter [REDACTED].*"® In conjunction with his ground of appeal 14, Nikoli¢ seeks the
reversal of the Trial Chamber’s findings that are based on PW-168’s testimony and, consequently,

. .. ey eqe 419
the reassessment of his criminal responsibility and sentence.

408 Nikoli¢’s Appeal Brief, para. 159. See also Nikoli¢’s Reply Brief, para. 60.

409 Nikoli¢’s Appeal Brief, para. 160.
410 Nikoli¢’s Appeal Brief, para. 161.
4l Nikoli¢’s Appeal Brief, para. 162.
2 Nikoli¢’s Appeal Brief, para. 163, citing [REDACTED].
43 Nikoli¢’s Appeal Brief, para. 164.
44 Nikoli¢’s Appeal Brief, para. 165.
::Z Nikoli¢’s Appeal Brief, para. 166.

Nikoli¢’s Appeal Brief, para. 167; Nikoli¢’s Reply Brief, para. 61.

47 Nikoli¢’s Appeal Brief, paras 168-169.

48 Nikoli¢’s Appeal Brief, para. 168. Nikoli¢ further submits that the interpreter should be called to testify on
alppeal. Nikoli¢’s Reply Brief, para. 62.

4 Nikoli¢’s Appeal Brief, para. 169.
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(i1)) Nikoli¢’s Ground 14 in part

155. Nikoli¢ submits that the Trial Chamber erred by failing to: (1) consider several matters
going directly to the credibility of PW-168; (2) correctly interpret parts of PW-168’s evidence; and

(3) draw the appropriate inferences on the basis of PW-168’s testimony.420

156.  Specifically, Nikoli¢ argues that the Trial Chamber erred in finding that PW-168’s
[REDACTED] strengthened his overall credibility.**' In this regard, the Trial Chamber failed to
consider, according to Nikoli¢, that: [REDACTED].422

157. Nikoli¢ further submits that the Trial Chamber erred in its assessment of PW-168’s
demeanour,*” which was “of virtually no assistance in evaluating his credibility”.*** In particular,
Nikoli¢ claims that the Trial Chamber failed to consider that: (1) prior to his testimony
[REDACTED], PW-168 had [REDACTED];**® (2) his testimony was thoroughly prepared and

426 (3) he “was bound to strictly maintain the

rehearsed during an interview with the Prosecution;
narrative [REDACTED]”;427 and (4) he testified in closed session, knowing that his testimony

would remain hidden from the public.**®

158.  Nikoli¢ also argues that the Trial Chamber erroneously failed to consider PW-168’s actions
in connection with [REDACTED] that severely affect his credibility.429 Specifically, Nikoli¢
contends that the Trial Chamber failed to consider that PW-168 admitted his [REDACTED] almost
four years after [REDACTED], when confronted with the relevant evidence, and furthermore lied
under oath about the manner in which he [REDACTED].430 Nikoli¢ further argues that PW-168
tried to shape the evidence of [REDACTED], used the information they gave him to concoct his

story, and lied under oath about what he was told.*!

420 Nikoli¢’s Appeal Brief, paras 187-188, 215; Nikoli¢’s Reply Brief, paras 70, 78-79. See also Appeal Hearing,
AT. 269-274 (private session) (3 Dec 2013).

2 Nikoli¢’s Appeal Brief, para. 189.

a2 Nikoli¢’s Appeal Brief, paras 190-192; Appeal Hearing, AT. 270 (private session) (3 Dec 2013); AT. 335-336
(g)rivate session) (4 Dec 2013).

43 Nikoli¢’s Appeal Brief, paras 193-195; Nikoli¢’s Reply Brief, para. 77; Appeal Hearing, AT. 272-274 (private
session) (3 Dec 2013).

24 Nikoli¢’s Appeal Brief, para. 194.

Nikoli¢’s Appeal Brief, para. 193.

Nikoli¢’s Appeal Brief, para. 193; Nikoli¢’s Reply Brief, para. 77.

427 Nikoli¢’s Appeal Brief, para. 194; Appeal Hearing, AT. 269-270 (private session) (3 Dec 2013).

428 Nikoli¢’s Appeal Brief, para. 194.

429 Nikoli¢’s Appeal Brief, paras 196-199.

430 Nikoli¢’s Appeal Brief, para. 197; Nikoli¢’s Reply Brief, para. 72.

s Nikoli¢’s Appeal Brief, para. 199; Nikoli¢’s Reply Brief, para. 73.

425
426
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159. Nikoli¢ claims that the Trial Chamber failed to consider that the Prosecution pressured
PW-168 [REDACTED].** Nikoli¢ further argues that the Trial Chamber erred, considering all the
relevant evidence, in failing to establish that PW-168 lied about his presence at [REDACTED].**
Nikoli¢ also contends that the Trial Chamber failed to consider that PW-168 provided false
evidence incriminating others, specifically that he testified that Pandurevi¢ was at the Zvornik
Brigade Command on 12 July 1995 and incriminated Popovi¢ and Pandurevi¢ with respect to the
fuel provided by the Main Staff for the reburial operation.*** Furthermore, Nikoli¢ submits that the
Trial Chamber failed to consider the impact on PW-168’s credibility of his criminal activities and
[REDACTED].** Finally, Nikoli¢ claims that the Trial Chamber failed to consider that when
PW-168 provided incriminating evidence, often: (1) [REDACTED]; (2) he could not remember

who had been with him; (3) he claimed to have been with someone whom he knew would not

testify; and/or (4) those who did testify contradicted him on material aspects of his evidence.**®

(iii) The Prosecution’s response

160. The Prosecution responds that Nikoli¢’s challenges regarding the overall credibility of
PW-168 should be dismissed as he fails to show any error in the Trial Chamber’s careful
assessment or any impact on the verdict.”’ The Prosecution contends that Nikeli¢ challenges
PW-168’s testimony on some peripheral or non-material matters,"”® while the core of PW-168’s
evidence regarding Nikoli¢’s involvement in the crimes is consistent with other witness testimony
and corroborated by other evidence.*” It further submits that PW-168’s demeanour was but one of
the factors the Trial Chamber took into account with respect to his credibility.440 The Prosecution
adds that Nikoli¢’s argument regarding the Trial Chamber’s refusal to call the interpreter as a
witness should be summarily dismissed as vague and unsubstantiated and because Nikoli¢

1.*! The Prosecution further argues that Nikoli¢ fails to

withdrew his corresponding ground of appea
substantiate or support his arguments concerning the alleged pressure exerted on PW-168

[REDACTED].** 1t contends that the Trial Chamber reasonably found that [REDACTED] was a

2 Nikoli¢’s Appeal Brief, paras 200-201; Nikoli¢’s Reply Brief, para. 77. In this regard, Nikoli¢ reiterates his

submission that the Trial Chamber erred in refusing to call as a witness an interpreter [REDACTED]. Nikoli¢’s Appeal
Brief, para. 202. See supra, para. 154.

433 Nikoli¢’s Appeal Brief, paras 203-206; Nikoli¢’s Reply Brief, para. 71.

434 Nikoli¢’s Appeal Brief, paras 207-209; Nikoli¢’s Reply Brief, paras 72, 75-76.

43 Nikoli¢’s Appeal Brief, paras 210-213; Nikoli¢’s Reply Brief, paras 71, 73-75; Appeal Hearing, AT. 336
(Private session) (4 Dec 2013).

436 Nikoli¢’s Appeal Brief, para. 214; Appeal Hearing, AT. 271 (private session) (3 Dec 2013).

437 Prosecution’s Response Brief (Nikoli¢), paras 182-184, 187-188, 193-200, 202, 207, 216, 221. See also
Prosecution’s Response Brief (Nikolic), paras 174-181.

438 Prosecution’s Response Brief (Nikolic), paras 187-192.

9 Prosecution’s Response Brief (Nikolic), paras 176, 182, 185-187; Appeal Hearing, AT. 330-331 (4 Dec 2013).
440 Prosecution’s Response Brief (Nikolic), paras 197-198.

4l Prosecution’s Response Brief (Nikolic), para. 201.

2 Prosecution’s Response Brief (Nikolic), para. 203.
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factor in favour of PW-168’s credibility and that Nikoli¢ fails to show otherwise.** Finally, the
Prosecution argues that the Trial Chamber reasonably found that the evidence and arguments
regarding PW-168’s acts and conduct [REDACTED] were either speculative or concerned non-

material issues.***

(b) Analysis

(i) Nikoli¢’s Ground 10

161. [REDACTED]*” The Appeals Chamber dismisses Nikoli¢’s unsubstantiated arguments to

the contrary.
162. [REDACTED]

163. [REDACTED]*® [REDACTED]* [REDACTED|*® [REDACTED]. Consequently, the
Appeals Chamber dismisses Nikoli¢’s arguments with regard to recording [REDACTED]. The
Appeals Chamber therefore dismisses Nikoli¢’s arguments with regard to recording [REDACTED]
and Nikoli¢’s argument concerning [REDACTED] is therefore moot. Finally, the Appeals Chamber
dismisses as misconceived Nikoli¢’s argument with regard to Rule 66(A) of the Rules, since this
rule regulates the disclosure, not the taking, of statements. The Appeals Chamber concludes that

Nikoli¢ has failed to show any error in the Trial Chamber’s holdings [REDACTED].

164.  The Trial Chamber further held that there were no violations of disclosure obligations under
Rules 66(A)(ii) and 68 of the Rules.**® Pursuant to Rule 66(A)(ii) of the Rules, the Prosecutor has a
duty to, inter alia, make available to the Defence copies of the statements of all witnesses whom the
Prosecutor intends to call to testify at trial.*° The Appeals Chamber has noted that “[t]he usual
meaning of a witness statement in trial proceedings is an account of a person’s knowledge of a
crime, which is recorded through due procedure in the course of an investigation into the crime”.*!
It follows from the Appeals Chamber’s [REDACTED], that notes taken by the Prosecution
[REDACTED] do not qualify as witness statements within the meaning of Rule 66(A)(ii) of the

Rules. Rather, they qualify as internal documents prepared by the Prosecution in the sense of Rule

443 Prosecution’s Response Brief (Nikoli¢), paras 204-207. See also Prosecution’s Response Brief (Nikolic),

!l)aras 216, 218-219.
4 Prosecution’s Response Brief (Nikolic), paras 216, 218-221.
443 [REDACTED]
46 [REDACTED]
w7 [REDACTED]
448 [REDACTED]
449 [REDACTED]
430 [REDACTED]
451 Prosecutor v. Tihomir Blaskic, Case No. IT-95-14-A, Decision on the Appellant’s Motions for the Production
of Material, Suspension or Extension of the Briefing Schedule, and Additional Filings, 26 September 2000, para. 15.
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70(A) of the Rules.*”* Consequently, the Appeals Chamber dismisses Nikoli¢’s disclosure-related
arguments with regard to [REDACTED]. Having done so, his argument regarding certification of
interlocutory appeal is moot. As for Nikoli¢’s arguments regarding the interpreter, the Appeals
Chamber dismisses them on the grounds that Nikoli¢ merely “invit[ed] the Trial Chamber to
consider exercising its discretionary power pursuant to Rule 98 of the Rules, to call [the interpreter]
as a witness” and added that it “should not be seen as a formal application requesting the Trial

Chamber to call him”.*>

165. In conclusion, the Appeals Chamber finds that Nikoli¢ has failed to show an error of law

under his ground of appeal 10, which is consequently dismissed.

(i1)) Nikoli¢’s Ground 14 in part

166. The Trial Chamber found that PW-168’s [REDACTED] prior to his testimony
[REDACTED], weighed in favour of his credibility and emphasised that [REDACTED] reduced the
likelihood that he would give false evidence [REDACTED].** Nikoli¢ focuses on PW-168’s
incentives to minimise his own criminal involvement [REDACTED], rather than on whether those
incentives remained [REDACTED].455 As such, he has failed to show that the Trial Chamber erred
in its consideration of [REDACTED].

167. The particular factors that Nikoli¢ claims the Trial Chamber failed to consider with regard
to PW-168’s demeanour would not necessarily, even if they were all established, render his
demeanour “of virtually no assistance in evaluating his credibili‘[y”.456 In the present case, the Trial
Chamber duly considered PW-168’s demeanour and appropriately placed its assessment in the
context of other relevant considerations.”’ Accordingly, Nikoli¢ has failed to show that the Trial
Chamber abused its discretion in considering PW-168’s demeanour as favourable to his overall
credibility.45 ® Thus, the Appeals Chamber dismisses Nikoli¢’s arguments with regard to the Trial

Chamber’s assessment of PW-168’s demeanour.*>

2 [REDACTED]

453 Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-T, Motion on Behalf of Drago Nikoli¢ Inviting the
Trial Chamber to Exercise Its Discretionary Power Pursuant to Rule 98 to Call a Witness, 11 November 2008
(confidential), para. 53.

434 Trial Judgement, paras 28-29, 1352. See supra, para. 134.

See supra, para. 156.

Nikoli¢’s Appeal Brief, para. 194.

Trial Judgement, para. 31. See Trial Judgement, paras 28-30, 32-47. See also supra, para. 134.

See Second Muvunyi Appeal Judgement, para. 26. See also Lukic and Lukic¢ Appeal Judgement, para. 296;
Limaj et al. Appeal Judgement, para. 88; Staki¢ Appeal Judgement, para. 206; Kordic and Cerkez Appeal Judgement,
fn. 12; Kupreskic et al. Appeal Judgement, para. 32.

459 See supra, para. 157.

455
456
457
458
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168. Regarding PW-168’s [REDACTED], Nikoli¢ has failed to demonstrate any error in the
Trial Chamber’s finding.460 The Appeals Chamber further rejects Nikoli¢’s argument that PW-168
tried to shape the evidence of [REDACTED)], considering that Nikoli¢ points to evidence indicating
that PW-168 contacted several persons during [REDACTED],*" while PW-168 testified before the
Trial Chamber [REDACTED].*% Finally, in support of the allegation that PW-168 concocted his
story and lied under oath, Nikoli¢ provides the evidence of only one witness, [REDACTED],*®
which the Trial Chamber weighed against other evidence and found not to be reliable.*** In sum, the
Appeals Chamber finds that Nikoli¢ has failed to demonstrate, based on this evidence, any error in

the Trial Chamber’s assessment of PW-168’s credibility. The Appeals Chamber therefore dismisses
Nikoli¢’s arguments with regard to PW-168’s actions in connection with [REDACTED].*®

169. Nikoli¢’s unsubstantiated allegations concerning pressure from the Prosecution
[REDACTED] fail to show any error in the Trial Chamber’s finding that there was “no evidence of
any such pressure having been applied”.466 As for the question of PW-168’s presence at
[REDACTED], the Trial Chamber noted contradictory evidence and found that it did not affect his
overall credibility.*®” Nikoli¢ points to evidence that indicates the possibility that PW-168 was
present,*®® but does not demonstrate that the Trial Chamber erred by not establishing that PW-168

lied in this regard.

170. The Appeals Chamber is further not convinced by the examples and references to the trial
record that Nikoli¢ offers in support of his allegation that PW-168 provided false evidence
incriminating others. First, Nikoli¢ has failed to establish that PW-168 falsely testified that
Pandurevi¢ was at the Zvornik Brigade Command on 12 July 1995. The Trial Chamber found, in
light of conflicting evidence and given the burden of proof, that the evidence was insufficient to
establish that Pandurevi¢ went to the Zvornik Brigade Headquarters (“Standard Barracks”) and
met with Obrenovic on 12 July 1995.* The Trial Chamber thus gave the Defence the benefit of the

doubt. Second, Nikoli¢ provides no convincing support for his assertion that the cross-examination

460 Trial Judgement, para. 37.

4ol See Nikoli¢’s Appeal Brief, para. 199 & fns 481-490.
462 Trial Judgement, para. 28. See also Trial Judgement, para. 30.
463 See Nikoli¢’s Appeal Brief, para. 199 & fns 491-492, referring to [REDACTED].
ot [REDACTED]
465 See supra, para. 158.
466 Trial Judgement, para. 40. Nikoli¢’s Appeal Brief, para. 201, refers to Ex. 7D00289 (confidential), pp. 2-6,
which does not support Nikoli¢’s allegation. See also Ex. P02911 (confidential), paras 19, 21.
467 Trial Judgement, para. 34.
468 See Nikoli¢’s Appeal Brief, para. 203 and references cited therein. Nikoli¢ refers to, inter alia,
[REDACTED]’s evidence. The Appeals Chamber notes the Trial Chamber’s finding “that while [REDACTED] places
[REDACTED] at [REDACTED], there were significant issues as to the consistency of his evidence regarding the
relevant dates on which events occurred”. Trial Judgement, fn. 50.

Trial Judgement, para. 1852.
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of PW-168 lead to the “sole conclusion”*°

that he falsely incriminated Popovi¢ and Pandurevi¢
with respect to the fuel provided by the Main Staff for the reburial operation. Nikoli¢ has also failed
to demonstrate how PW-168’s alleged criminal behaviour, even if established, would necessarily
affect his credibility as a witness in the present case.’’! As for PW-168’s alleged [REDACTED], the
Trial Chamber considered these allegations*’* and Nikoli¢ has failed to show that it committed an
error in this regard.*” Finally, as for PW-168’s evidence that was uncorroborated or contradicted by
other witnesses, the Appeals Chamber recalls that it is within the Trial Chamber’s discretion to rely
on such evidence and finds that Nikoli¢ has failed to demonstrate that the Trial Chamber erred in its

applroach.474

171.  Considering the above, the Appeals Chamber finds that Nikoli¢ has failed to show that the

Trial Chamber committed any error, and dismisses Nikoli¢’s ground of appeal 14 in relevant part.
4. Conclusion

172.  In light of the foregoing, the Appeals Chamber finds that none of the appellants succeeded
in challenging the Trial Chamber’s finding regarding PW-168’s overall credibility.

D. Momir Nikolié

173.  Noting certain concerns about the credibility of Chamber Witness Momir Nikoli¢, the Trial
Chamber stated that it would adopt a very cautious and careful approach when considering his
evidence.*”> The Trial Chamber also found “that his evidence ha[d] probative value and merit[ed]

476 and decided to consider his credibility, on issues of significance,

consideration where relevant
on each point individually, taking into account factors such as “the specific context and nature of
the evidence and whether there [was] any corroboration”.*”” On appeal, Popovi¢, Beara, and

Nikoli¢ allege that the Trial Chamber erred in its assessment of M. Nikoli¢’s credibility.

470

. Nikoli¢’s Appeal Brief, para. 209.
71

See Trial Judgement, para. 36.

472 Trial Judgement, paras 41, 1352-1353.

473 In this regard, Nikoli¢ argues that the Trial Chamber failed to recognise that PW-168 implicated him without
any basis in the crimes committed against the Milici Prisoners. See Nikoli¢’s Appeal Brief, para. 213; Nikoli¢’s Reply
Brief, paras 74-75. Nikoli¢ has failed to establish this allegation. In any event, the Trial Chamber found that the
evidence did not allow for a conclusion beyond reasonable doubt that Nikoli¢ was involved in their murder. See Trial
Judgement, para. 1380.

4 See supra, paras 132, 135.

Trial Judgement, paras 48-51. See also Trial Judgement, para. 53.

Trial Judgement, para. 53.

Trial Judgement, para. 53. See also Trial Judgement, para. 52.
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1. Popovié’s appeal

174. Popovi¢ argues that the Trial Chamber unreasonably found that M. Nikoli¢’s self-
incrimination weighed in favour of his credibility.*”® To the contrary, Popovi¢ argues that
M. Nikoli¢ had incentives to lie to secure a plea agreement and falsely incriminated himself and
Popovic¢.*”” In addition, Popovi¢ submits that his fair trial rights were compromised because, first,
the material regarding the plea negotiations with M. Nikoli¢, revealing that he had invented his
conversation with Popovié, was not released to him and, second, the Trial Chamber’s “last minute
decision” to call M. Nikoli¢ as a witness at the very end of the trial left Popovi¢ with no time to
prepare his case challenging M. Nikoli¢.*** Furthermore, Popovi€¢ argues that the Trial Chamber
was beguiled by M. Nikoli¢’s demeanour in court, having found that he had been untruthful on
certain points yet failing to see that his demeanour was generally the same throughout his

481 According to Popovié, M. Nikoli¢’s demeanour was not indicative of reliability but

testimony.
rather of his extensive experience as a witness in several cases. '™ Finally, Popovi¢ argues that the
Trial Chamber accepted without corroboration only M. Nikoli¢’s most incriminating evidence,

thereby deviating from the standard it had set out for assessing his evidence.*®

175. The Prosecution responds that the Trial Chamber’s assessment of M. Nikoli¢’s credibility
was reasonable and that it duly considered Popovié’s arguments regarding his candour.” The
Prosecution submits that on 15 July 2005, it disclosed to Popovi¢ the material related to M.
Nikoli¢’s plea-related interviews and information reports memorialising those interviews.*® The
Prosecution argues that Popovi¢ had adequate time to prepare for M. Nikoli¢’s testimony and to
rebut his evidence after he testified.”®® It further argues that Popovi¢ never asked at trial for
additional time to rebut M. Nikoli¢’s evidence and has waived his right to do so now.”” As for M.
Nikoli¢’s demeanour, the Prosecution argues that it was only one of several factors taken into
consideration by the Trial Chamber and that Popovi¢’s arguments in this regard should be

. . . . . . . . . 488
summarily dismissed as being merely his own assertions and interpretation of the evidence.

478 Popovi¢’s Appeal Brief, paras 89, 92, 118 (referring to Trial Judgement, paras 49, 52, 284, 287); Appeal

Hearing, AT. 156 (2 Dec 2013).
479 Popovi¢’s Appeal Brief, paras 89-93, 95, 100-107, 109, 115-117; Appeal Hearing, AT. 72-73, 156

(2 Dec 2013).
480 Popovi¢’s Appeal Brief, paras 108-114.
481 Popovi¢’s Appeal Brief, paras 119-121; Appeal Hearing, AT. 73 (2 Dec 2013).

482
483
484

Popovi¢’s Appeal Brief, para. 120.

Appeal Hearing, AT. 156 (2 Dec 2013), referring to Trial Judgement, para. 53.

Prosecution’s Response Brief (Popovic), paras 72-73; Appeal Hearing, AT. 106 (2 Dec 2013). See also Appeal
Hearing, AT. 101-102, 105, 107-108, 111 (2 Dec 2013).

4 Prosecution’s Response Brief (Popovic), paras 76-78.

486 Prosecution’s Response Brief (Popovic), paras 76, 79-82.

487 Prosecution’s Response Brief (Popovic), para. 82.

488 Prosecution’s Response Brief (Popovic), paras 74-75; Appeal Hearing, AT. 106 (2 Dec 2013).
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176. Regarding the plea negotiations material, Popovi¢ has failed to rebut or even address in his
reply brief the Prosecution’s contentions that it disclosed the material to him, that he had more than
one month to prepare for M. Nikoli¢’s testimony,"™ and that he did not ask for additional time to
rebut M. Nikoli¢’s testimony. The Appeals Chamber recalls that if a party raises no objection to a
particular issue before a trial chamber when it could have reasonably done so, in the absence of
special circumstances, the Appeals Chamber will find that the party has waived his right to raise the
issue on appeal.*” Thus, the Appeals Chamber finds no merit in Popovi¢’s arguments that the
material regarding the plea negotiations with M. Nikoli¢ was not disclosed to him and that he had
insufficient time to prepare for M. Nikoli¢’s testimony. According